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I 


ONE can recover compensation twice in respect of the same in- 
N jury. But what a party recovers under a policy of insurance is 
not compensation for damages. Beyond dispute is the right of 
an injured man to retain the benefits from an insurance policy in addition 
to damages paid to him by the one whose guilt has caused the mishap. 
Different is the position of a workman under compensation law. There, 
more parties are involved, and their relationship, because of the public 
character of the act, has become more complex. Frequently the triangular 
connection between employee, employer, and insurer is extended into a 
four-cornered relation by adding a third-party wrongdoer. In all compen- 
sation legislation, therefore, the problem has arisen whether to make the 
right to compensation under the act and the right to damages in a suit at 
law mutually exclusive. 

Shall an injured man be entitled only to compensation though his in- 
jury has been caused by another’s negligence? Shall he be permitted or 
compelled to choose between compensation and damages? Or shall he re- 
ceive compensation in addition to damages, like the beneficiary under a 
private insurance policy? And, where the injury is due to a party other 
than the employer, are the employer and the insurer still liable for com- 
pensation, and, if so, how can they get indemnity from the wrongdoer? 

It was in response to these questions that the drafters of the acts fell 
back on an ancient legal artifice, the doctrine of election of remedies. In 
two places has the doctrine crept into the compensation laws. The work- 
man’s choice in either place is between a suit at common law and the ac- 
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ceptance of compensation. In one place the choice involves the relation 
between the employee and the employer; in the other it relates to the 
rights of the employee against the third party. 

If the wrongdoer is the employer the election is severely restricted in 
the American compensation acts, though it still exists without qualifica- 
tion under the British Act.’ In this country the remedy against the em- 
ployer is ordinarily exclusive under the act. It is for compensation solely. 
Even a negligent employer cannot be sued. An alternative right to dam- 
ages, a right of election, is left in respect to the employer only under cer- 
tain specific conditions, in particular where the employer has failed to 
carry insurance for the payment of compensation.’ 

If the injury is due to negligence of a third party, that is, a person other 
than the employer, the employee can avail himself of either remedy. This 
means in some of the states that he can proceed on both remedies simul- 
taneously or successively. The right, or more properly the necessity, to 
choose between compensation and damages has been abolished there. But 
almost one half of the acts still require an election.* The employee has 
only the one or the other remedy, not both. 

It is this election of remedies, as it exists in cases of injury due to the 
negligence of a third party, which has become a prolific source of both liti- 
gation and literary discussion. Though this is an election of remedies just 
as much as the one relating to the employer, it seems that its raison d’étre 
stands on different ground. An attempt is made in this article to demar- 
cate this distinction and to view election provisions and third-party rules 
in their economic and historical setting. 

At first sight the problem seems to defy a general approach. The vary- 
ing language of the acts makes each authority dependent upon the word- 
ing of the particular statute. Though the methods and means by which 
the compensation is granted vary on many points, as evidenced, for in- 
stance, by the division between state agencies and private insurers, and by 


* Act of 1925, Section 29 (1).—All statutory references in this article are to workmen’s 
compensation acts and are given in an abridged form if such is customary in that jurisdiction. 


? For an American act with an election provision so broadly phrased that it is similar to 
that of the British Act see N.H. § 2, 10-12, Roberts v. Hillsborough Mills, 85 N.H. 517, 161 
Atl. 29 (1932). 


3 Longshoremen’s Act § 33 (a); Ala. § 311 (if third party is within the act); Ariz. § 56-049; 
Colo. § 87; Del. § 38; D.C. (Longshoremen’s Act applicable); Fla. § 39; Idaho § 43-1004; Me. 
§ 24; Mass. § 15; Mich. § 8454; Minn. § 176.06 (if third party is within the act, etc.); N.D. 
§ 20; Okla. § 44-13368; Ore. § 102-1729, 102-1752 (if the third party is not within the act, 
etc.); Tex. Part Il § 6a; Utah § 42-1-58; Vt. § 6511; Wash. § 7675. The right to elect be- 
tween acceptance or rejection of the act, which exists under many statutes, is not properly 
an election of remedies, and is outside the scope of this article. 
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the choice between raising of funds by general taxation and direct con- 
tributions, there is hardly a problem where we find more divergence than 
in the field of third-party rules. Only a refined piece of cataloguing the 
cases, a Classification of the acts into various groups, seems possible.‘ 

Nevertheless the common history and purpose of the acts point to a 
definite number of underlying principles which can be worked out from 
the infinite variety of statutory provisions and judicial interpretations. 
The margin of departure from these principles will vary. Yet, though in 
each case the statute must be consulted for a definition of the rights of the 
parties, the courts, in seeking that definition, have always considered the 
legal and social philosophy and the ultimate objectives of the compensa- 
tion acts in general. . 

The Longshoremen’s Act’ has been singled out as the prototype of those 
acts still containing express election provisions in respect to third parties, 
in order to demonstrate the trend of the legislation and to show the appli- 
cation of the principles to a specific condition, where, because of the inter- 
relation between the ship’s crew and stevedores and between steamship 
and dock companies, fault of a third party appears surprisingly often as 
the cause of the workman’s injury. 


II 


The rise of the workmen’s compensation acts is inextricably bound up 
with the industrial development of the nineteenth century. This is true 
though most of the statutes were enacted only at the end of the period and 
the compensation acts of the various states of this country did not get 
through the legislatures until a good part of the next century had passed. 
This indicates only the usual lag of the law behind economic development. 

The approach of the law during the period which preceded the enact- 
ment of the workmen’s compensation legislation followed entirely the 
traditional pattern of liability for a wrong. A right of the employee could 
arise only where there had been an omission or a commission on the part 
of the employer. This was the situation in all countries, no matter whether 
their system was the common law or the civil law. The employee, in order 
to recover, had to prove negligence on the part of the employer. This often 

4 For classifications of third-party rules see Moseley v. Lily Ice Cream Co., 38 Ariz. 417, 
422, 300 Pac. 958, 959 (1931); McKenzie v. Missouri Stables Inc., 225 Mo. App. 64, 60, 34 


S.W. 2d 136, 138 (1930). A comparative index may be found in 4 Schneider, Workmen’s 
Compensation Statutes 4401. 


5 44 Stat. 1424 (1927), 48 Stat. 806 (1934), 52 Stat. 1164 (1938), 33 U.S.C.A. § gor et seq. 
(Supp. 1943). The Longshoremen’s Act has been adopted in the Defense Base Act, 55 Stat. 
622 (1941), 42 U.S.C.A. § 1651 et seq. (1943). 
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proved a hopeless undertaking in a highly industrialized society where the 
daily employment of dangerous machinery and powerful agencies of steel 
and electricity often obscured the causes of an accident. 

In common-law countries, the harshness of the rule that the employee 
must prove the employer’s negligence was emphasized by the fact that 
there were engrafted on it in the courts the three so-called common-law 
defenses, the fellow-servant rule and the doctrines of assumption of risk 
and contributory negligence. They had been developed at the beginning 
of the period in order not to subject the employer to responsibilities which 
at that time were considered “unreasonable and often ruinous” and in 
order to insulate him as much as possible from bearing the human over- 
head and to give maximum freedom to expanding industry.® 

The moderate degree of liability which otherwise existed had thus been 
further impaired. The protection which the law provided seemed to wane 
as the need for it grew.’ The workmen’s compensation laws, therefore, 
aimed at two evils: to end the denial of the right to damages through the 

archaic three defenses, and to shift the liability of the employer away 
from mere liability for violation of a duty to a liability based on the posi- 
tion of the employer and his enterprise in the line of causation, a change 
from the fault of the employer as the proximate cause of the accident to 
the employment as the primary, though more remote, cause.* 

The compensation acts, therefore, were not merely substitutes for 
common-law remedies like the federal Employers’ Liability Act, which 
restricted the common-law defenses but retained negligence as foundation 
of liability. To some extent, compensation statutes were properly called 
antipodes of liability statutes. But while their purpose was two-fold, re- 
sistance against them doubled. “The opponents were alert, potent, and 
securely entrenched.’”° While the creation of a new remedy for a wrong, 
with its ensuing removal of the three judge-made defenses, was conceded 


6 Tiller v. Atlantic Coast Line R.R., 318 U.S. 54, 58 (1943); Tuttle v. Detroit, GH. & M. 
Ry, 122 U.S. 189, 196 (1887). 


7See Mr. Justice Brandeis, dissenting, in New York Central R.R. v. Winfield, 244 U.S. 
147, 154, 160 (1917). 


* New York Central R.R. v. White, 243 U.S. 188 (1917); Lewis and Clark County v. Ind. 
Acc. Board, 52 Mont. 6, 155 Pac. 268 (1916); State v. Creamer, 85 Ohio St. 349, 97 N.E. 602 
(1912); Peet v. Mills, 76 Wash. 437, 136 Pac. 685 (1913). 


* Tiller v. Atlantic Coast Line R.R., 318 U.S. 54 (1943). It is said there by Mr. Justice 
Frankfurter (at 71, concurring opinion) that the British act had nearly fifty years ago recog- 
nized that the common-law concept of liability for negligence was archaic and unjust. 


© Mr. Justice Brandeis, dissenting, in New York Central R.R. v. Winfield, 244 U.S. 147, 
154, 160 (1917). 
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to be within the range of legislative power, the right ‘to give a remedy for 
no wrong” was definitely challenged. The new law was called radical and 
revolutionary, and one distinguished court intimated that it reversed not 
only the common-law doctrines but the laws of nature. 

When the doubts were finally resolved in favor of the constitutionality 
of the acts, it was so because the acts envisaged a loss on both sides, and 
did not merely, as it had at first been put by the New York court, take the 
property of the employer and give it to the employee. Though the em- 
ployer was left without defense respecting the question of fault, he, at the 
same time, was assured that the recovery was limited. The employee had 
to take a graduated scale of compensation, making good only his loss of 
earning power, or part of it. While entitled to these standardized benefits 
in all cases of injury, he was no longer able to recover the full damages in 
case of negligence. He alone had to bear the physical suffering. The stat- 
utes made no effort to afford an equivalent in compensation. In case of 
death the benefits were arbitrarily terminated at the end of a given num- 
ber of weeks. 

The risk of accidental injury was thus shared by employer and em- 
ployee.” The relinquishment of the cause of action in case of negligence, 
therefore, constitutes, as it were, the consideration furnished by the em- 
ployee which, to a large extent, served to take from the statutes the odium 
of taking property without due process. 

The economic aspect of this development was clear. The loss was to be 
distributed as overhead costs. It was to be charged as an operating ex- 
pense, like the cost of broken machinery. It became an element in the cost 
of production. It shifted part of the burden of accidental injuries from the 
injured workmen to the industry, which, in turn, could pass it on to the 
customer, that is, to society as a whole.** 

The legal garment in which this movement appeared was the exclusive- 


™ See Ives v. South Buffalo Ry, 201 N.Y. 271, 305, 94 N.E. 431, 444 (1911). 


% New York Central R.R. v. White, 243 U.S. 188 (1917); Western Indemnity Co. v. 
Pillbury, 170 Cal. 686, 151 Pac. 398 (1915); Grand Trunk Western Ry. Co. v. Ind. Comm.., 291 
Ill. 167, 125 N.E. 748 (1919); Connors v. Semet-Solvay Co., 94 Misc. 405, 159 N.Y. Supp. 431 
(Sup. Ct., 1916) (no action for pain and suffering or disfigurement after acceptance of com- 
pensation). But see Crowell v. Benson, ato Ne U.S. 22, 41 (1932) (compensation should reason- 
ably approximate the probable damages). The legislative history of the Longshoremen’s Act 
demonstrates that the compensation acts did not confer an unqualified boon on the employees. 
Seamen preferred to remain outside the acts and to retain their remedy under the Jones Act 
where, although the fellow-servant rule has been abolished and the doctrine of assumption 
of risk modified, proof of negligence of the employer remains a condition of recovery; see South 
Chicago Coal and Dock Co. v. Bassett, 309 U.S. 251, 257 (1940). 


3 Bowen v. Hockley, 71 F. 2d 781 (C.C.A. 4th, 1934). See Keeran v. Peoria, Bloomington 
and Champaign Traction Co., 277 Ill. 413, 420, 115 N.E. 636, 639 (1917). 
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ness of the remedy under the act and, as a safety valve for anomalous 
cases, the election of remedies doctrine. 

While ordinarily insofar as the employer is concerned the remedy under 
the act is exclusive, the statute gave the employee the right to choose be- 
tween compensation and damages in those irregular cases where the em- 
ployer had not complied with the act. In this connection, it must be borne 
in mind that noncompliance with the act is not always an indication 
of wilful default. It frequently happens that doubts exist, for instance, 
whether the injury arose out of the course of the employment, whether 
it was covered by some other act, whether it consisted in an excluded oc- 
cupational disease, etc. In all of these cases, and in particular in those 
where, under the elective type of act, the employer had rejected the act, 
the employer is denied the benefit of the common-law defenses."* It ap- 
pears, therefore, that even where the employer did not comply with the 
act, the employee is bound to receive some benefit from the act, as com- 
pared with the status of the law before the acts went into effect. It was in 
return for these benefits that either the right to damages was taken away 
from the employee or he was forced to choose on which remedy to rely. 

In other countries, a similar exchange of rights and values took place, 
though, due to a different constitutional setup, the controversy there de- 
veloped less in the courts than in the parliamentary bodies and public de- 
bate. In most countries the grant of a new remedy to the employee and 
the exaction of new duties from the employer was compensated by some 
kind of limitation on the rights of the employee.’’ The British Act, though 

™ A few jurisdictions go further. Where a damage action is permitted, negligence of the 
employer is presumed, Cal. § 3708; Iowa § 1379; La. § 4; Nev. § 1(b); Utah § 42-1-54; or the 
employer is liable without fault, Mass. § 66; Fahler v. Minot, 49 N.D. 960, 194 N.W. 695 
(1923). Only under these laws does it appear proper to speak of an indirect compulsion to in- 
sure. Penalties or fines for failure to insure are imposed in many states; see, e.g., Colo. § 27 
(compensation increased by so per cent); Ill. § 26; N.Y. § 52; Ohio § 69a. Under the elective 


type of act, the employer is generally not deprived of his common-law defenses where the 
employee rejects the act. 


*s E.g., Austria: law of 1935, 1935 Bundesgesetzblatt No. 107, § 74 (intent or gross negli- 
gence; liable to insurer only); Belgium: law of Sept. 28, 1931, 1931 Moniteur Belge No. 303, 
6253, §§9 and ro (intent or failure to secure compensation); France: law of July 1, 1938, 
amending Compensation Law of 1898, 1938 Journal Officiel No. 154, p. 7706 § 2 (remedy ex- 
clusive); Germany: Reichsversicherungsordnung, as amended Jan. 9, 1926, 1926 Reichsgesetz- 
blatt I, 97 §§ 898 and 903 (liability towards employee: intent, established by criminal court; 
towards insurance carrier also negligence; liability to employee limited to excess over compen- 
sation); Switzerland: law of June 13, 1911, Amtl. Sammlung n.F. xxviii, 353 § 129 (2) (intent 
or gross negligence). But see Spain: law of Oct. 8, 1932, 1932 Gaceta de Madrid No. 286, p. 218 
§ 63 (damage claims for negligence not affected) ; Sweden: law of June 15, 1922, 1922 Svensk 
Férfattningssamling No. 320, § 12 (employee retains claims for damages over and above com- 
pensation). 

All comparisons with the Continent must be accepted with caution since most Continental 
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it did not go as far as the American acts in adopting the exclusiveness of 
the remedy and did still permit a suit at common law in case of negligence 
on the part of the employer, nevertheless required the employee to make 
an election between compensation and damages at law." 


Ill 


Contrasting with that development the election of remedies as to a 
third-party we see at once that the rationale of the election within the em- 
ployer-employee relationship can apply in this case only to a very limited 
extent. No additional burden is heaped upon the wrongdoer, as in the case 
of the employer who is forced tc r=y for injuries or, at least, to contribute 
to their compensation, no matter whether they have been caused by his 
negligence or not. No quid pro quo is involved on the part of the third 
party. The interest of the employer or the insurance carrier is affected 
only to the extent that the employee after suit against the third party 
claims compensation. 

It is, therefore, an accepted principle in almost all jurisdictions that a 
third-party wrongdoer does not enjoy the protection of the workmen’s 
compensation act and that the statute does not attempt to regulate the 
ordinary common-law liability of such third parties.*7 While the modern 
theory considers the compensation provisions as an integral part of the 
master-servant relationship,” the third party is generally regarded as be- 
yond the pale of the law. 

This statement need be qualified only as to those acts which distinguish 
between third parties under the act and third parties not under the act. 


laws have a general social insurance system. Their problem is often primarily an accounting 
between several insurance carriers. Denial of compensation there means only that the work- 
man is limited to the general health insurance, not that he receives no benefit at all. 


*6 See note 1, supra. 


*? Cupo v. Isthmian S.S. Co., 56 F. Supp. 45 (S.D. N.Y. 1941); Hartquist v. Tamiami Trail 
Tours, 139 Fla. 328, 190 So. 533 (1939); Lebak v. Nelson, 62 Idaho 96, 107 P. 2 1054, 1064 
(1940); Lester v. Otis Elevator Co., 90 Misc. 649, 153 N.Y. Supp. 1058 (1915), aff. 169 App. 
Div. 613, 155 N.Y. Supp. 524 (1915); McArthur v. Dutee W. Flint Oil Co., 50 R.I. 226, 146 
Atl. 484 (1929). The inapplicability of the acts to third parties appears in reverse in those un- 
usual cases where the third party, after being made liable for full damages by the employee, 
claims indemnity from the employer. The exclusiveness of the remedy as it exists in the em- 
ployer-employee relationship does not save the employer from full liability toward the third 
party, Westchester Lighting Co. v. Westchester County Small Estates Corp., 278 N.Y. 175, 
15 N.E. 2d 567 (1938), noted in 38 Col. L. Rev. 1517 (1938) and 52 Harv. L. Rev. 174 (1938). 
But indemnity was denied where one of the parties was primarily liable, Fidelity & Cas. Ins. 
Co. v. Sears, Roebuck & Co., 124 Conn. 227, 199 Atl. 93 (1938). The liability of persons in the 
same employ (fellow-servants) i is not discussed in this article. 


*8 4 Williston, Contracts (rev. ed., 1936) § 1028A. 
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Under these laws, an employer who is under duty to insure or to pay con- 
tributions is granted a limited degree of protection against full liability 
even where the injured man is not his employee, but occupies the position 
of a perfect stranger. Thus, all employers that can bring themselves under 
the act form a special group, which finds itself in a better position than an 
ordinary third-party wrongdoer. These statutes either require an election 
of remedies or deprive the employee of his right to damages in case the 
third party comes under the act while they otherwise, with one exception, 
permit him to pursue both remedies. The whole setup is in the nature of a 
converse of the fellow-servant rule, though the fellow-principal rule in 
this case does not work to the detriment of the employer." 

With this qualification the broad principle of all acts is that the rights 
of the employee against a third party are neither changed nor impaired. 
However, this notwithstanding, all but three acts have adopted third- 
party rules; a large number have incorporated into their rules a provision 
for election of remedies, and many acts, in addition thereto and independ- 
ent thereof, provide for subrogation of those who paid the compensation 
and for the transfer of the entire cause of action to them. 

What, then, is the policy behind these statutes; what are the rationes 
decidendi of the courts interpreting them? From a survey of the statutes 
and cases these main points emerge: 


1. No double recovery.—This is often stated as an ultimate objective. 
Appeal is made to it as a basic rule of the common law. It is invoked as if 


9 Four states have statutes of this kind: Alabama, Illinois, Minnesota, and Oregon. Two 
of these acts afford protection to the third-party wrongdoer only if he and the employer are 
engaged in the furtherance of a common enterprise or the accomplishment of the same or re- 
lated purposes on the premises where the accident occurs; Minn. § 176.06 (1943), 27 Minn. L. 
Rev. 585; Ore. § 102-1729, § 102-1752. Oregon, in addition, requires that the employer and the 
third party have joint supervision and control over the premises. No such restrictions appear 
in the acts of Alabama (§ 311) and Illinois (§ 29). In Illinois it has been held that even third- 
party employees are included among the persons bound by the act and, hence, exempt from 
full liability; Thornton v. Herman, 380 Ill. 341, 43 N.E. 2d 934 (1942), 21 Chi-Kent L. Rev. 
271 (1943), 9 U. of Chi. L. Rev. 362 (1942) (commenting on the lower courts decision). The 
Wisconsin act, although extending the duty to pay compensation to subcontractors of the 
employer, does not belong in this group. Compare City of Taylorville v. Central Ill. Publ. 
Serv. Co., 301 Ill. 157, 133 N.E. 720 (1921) (though action against third party is for negligence, 
recovery is limited to amount of compensation) with Culbertson v. Kieckhefer Container Co., 
197 Wis. 349, 222 N.W. 249 (1928) (secondary liability for compensation does not save sub- 
contractors from full liability for damages). Only the Washington act, at one time, went so far 
as to abolish outright all rights of action of the employee, whether against the employer or 
against a third person, Peet v. Mills, 76 Wash. 437, 136 Pac. 685 (1913); however the act has 
subsequently been changed (§ 7675). An interesting continental variant of these statutes is the 
Swedish act which cuts off the insurance carrier’s right to indemnity against the third party, 
if the third-party wrongdoer has himself been injured in the accident and is himself entitled to 
compensation, § 12 (for complete source see note 15, supra). 
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it had the inevitableness of a logical conclusion. Its foundations are said 
to be laid in history.” 

But the problem here is not the liability of two joint tort feasors where 
payment by one releases the other. The employer and the third party 
might be, but they need not be, joint tort feasors.* A situation of that 
kind is the exception rather than the rule. Nor, as was mentioned before, 
is the compensation designed to give the employee full indemnification so 
that everything gained in an action against the third party would of ne- 
cessity be a second coverage of the same damage. 

The distinction has been made between benefits under an insurance con- 
tract promised in exchange for the payment of premium and receipt of 
workmen’s compensation by reason of the injury alone.“ But contribu- 
tions are also paid under the workmen’s compensation scheme. Whether 
they are paid by the employee or by another party in his favor should 
make little difference. In many respects the relation between the employee 
and the insurance carrier bears close resemblance to a commercial insur- 
ance and is no less independent from the tort claim against the third party 
than the contract-bond with a private insurance company.” 

Before reference is had to basic common-law principles, it should be 
noted that the three states which have no third-party rules in their laws 


and could, therefore, apply general principles to the problem permit what 
in other states is called double recovery. The Ohio court characterized the 
compensation law of that state as in the nature of an occupational insur- 
ance. ** The Supreme Court of West Virginia has said that compensation 


* Godfrey v. Brooklyn Edison Co., 115 Misc. 21, 187 N.Y. Supp. 263 (Sup. Ct., 191); 
Miller v. New York Ry’s Co., 171 App. Div. 316, 157 N.Y. Supp. 200 (1916). See Keeran v. 
Peoria, Bloomington & Champaign Traction Co., 277 Ill. 413, 423, 115 N.E. 636, 640 (1917). 


« If they are joint tort feasors the employer’s right to indemnity from the third party might 
be lost; McCullough v. John B. Varick Co., 90 N.H. 409, 10 A. 2d 245 (1939) (alternative 
holding); Cory & Son v. France, Fenwick & Co., [1911] 1 K.B. 114 (C.A.). 


* See Miller v. New York Ry’s Co., 171 App. Div. 316, 319, 157 N.Y. Supp. 200, 202 (1916). 


.*3 McCullough v. John B. Varick Co., 90 N.H. 409, 10 A. 2d 245 (1939). For a compre- 
hensive analysis of the insurance angle see Lenhoff, Insurance Features of Workmen’s Com- 
pensation Laws, 29 Corn. L. Q. 176, 353 (1943). 


*4 Truscon Steel Co. v. Trumbull Cliffs Furnace Co., 120 Ohio St. 394, 166 N.E. 368 (1929), 
overruling Ohio Pub. Serv. Co. v. Sharkey, 117 Ohio St. 586, 160 N.E. 687 (1927) which had 
held that an employee after recovery of compensation could sue the third party only for the 
deficiency. Accord, Hute! Equipment Co. v. Liddell, 32 Ga. App. 590, 124 S.E. 92 (1924) 
(decided when the Georgia act contained no provision for subrogation). Cf. O’Brien v. 
Chicago City Ry. Co., 305 Ill. 244, 262, 137 N.E. 214, 221 (1922) (if third party is not under 
the act). 
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was not indemnity but rather in the nature of a pension.** The New Hamp- 
shire court permitted a compensation claim after full recovery from the 
third party on the ground that the employer is not called upon to dis- 
charge the wrongdoer’s liability but only to make good some of its con- 
sequences.” 

Outside these three jurisdictions public policy rather than logic or basic 
principle has precluded a double recovery for the simple reason that 
it would necessarily have resulted in an increase in the cost of the insur- 
ance.?’ 

If, therefore, one objective of the provision requiring a workman to 
choose between compensation and damages seems to be the preclusion of 
a recovery on both remedies, it must, on the other hand, be noted that a 
large number of states bar a double recovery without foreclosing the em- 
ployee’s right to pursue both remedies.** This makes apparent the distinc- 
tion between the right to proceed twice, that is for compensation and for 
damages, and the right to recover twice. It further proves that the con- 
nection between election of remedy provisions and preclusion of double 
recovery is by no means indispensable or unbreakable. 

2. Right to indemnity.—Where the employer or, in his stead, the insurer 
has paid compensation the problem arises how to secure his right to get 
indemnity from the third-party wrongdoer. The courts are not in accord 


on the question whether the person who paid compensation is subrogated 
to the employee’s rights against the third parties under general rules of 
law. Under the statutes without third-party rules it was decided that there 
could be no subrogation since the act contained no provision to that ef- 
fect.?® In other jurisdictions subrogation was permitted by analogy to the 


*s Mercer v. Ott, 78 W.Va. 629, 89 S.E. 952 (1916). Accord, Crab Orchard Imp. Co. v. 
Chesapeake & O. Ry., 115 F. ad 277 (C.C.A. 4th, 1940), cert. den. 312 U.S. 702 (1940), 40 
Col. L. Rev. 1452 (1940), 47 W.Va. L.Q. 351 (1941). 


% Holland v. Morley Button Co., 83 N.H. 482, 145 Atl. 142 (1929). 


#7 See Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 542 (1933) (Longshoremen’s Act). For 
decisions permitting double recovery see also 7 U. of Chi. L. Rev. 569 (1940) and note, 46 
Yale L. J. 695 (1937). 


*E.g., Cal. § 3852; Conn. § 5231; Ind. § 13; Kan. § 4; Ky. § 4890(9); La. § 7; Md. § 72; 
N.J. § 34:15-40; N.Y. § 29 (1, 2); Pa. § 319; R.I. Art. IIT § 20; Wis. § 102.29. 


2 See cases notes 24-26, supra. Accord, Fidelity & Cas. Co. of New York v. Huse & 
Carleton, 272 Mass. 448, 172 N.E. 590 (1930) (right of insurer does not rest upon subrogation 
or depend upon reimbursement; wholly creature of statute); New York, S. & W. Ry. v. 
Huebschmann, 111 N.J. Eq. 547, 162 Atl. 767 (1932) (decided when New Jersey had not yet 
adopted statutory right to indemnity). But see Campbell, Subrogation under Workmen’s 
Compensation, 18 Chi-Kent L. Rev. 225 (1940); Hardman, The Common-Law Right of Sub- 
rogation under Workmen’s Compensation Acts, 26 W.Va. L. Q. 183 (1920). 
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equitable principle that subrogation takes place where a party has been 
subjected to liability for the negligence of another.*° 

Many acts contain express subrogation provisions. Subrogation, as the 
term is used in compensation acts, is not necessarily identical with a trans- 
fer of the cause of action to the subrogee. To be sure, in other fields courts 
of law have dealt with subrogation as they would with assignments, and 
when the right of action to which subrogation took place was a legal right, 
the courts have often treated the subrogee as an assignee and allowed him 
to maintain an action.** A number of acts, however, make a distinction 
between the assignment by operation of law which effects a transfer of the 
cause of action and subrogation which merely gives a right to the pro- 
ceeds. The Longshoremen’s Act, for instance, provides for an “‘assign- 
ment” to the employer, in section 33(b), and for “subrogation” to the in- 
surer, in section 33(i). 

The election provisions of the third-party rules have generally been in- 
terpreted as at least giving a right to get indemnity. It was held in a case 
where the employee chose to sue the third party that the election provi- 
sion was an implicit recognition of the employer’s right to reimbursement 
for his outlay, no matter whether he had become an assignee of the em- 
ployee’s right of action or not.” The employer is not a volunteer within 
the meaning of the equity term since he is bound to pay irrespective of an 
award, unless he wishes to controvert his liability.*4 

On the other hand, it again appears that the same result can be accom- 
plished without forcing an election upon the employee. A large number of 
statutes permit subrogation, though they provide that the right of the em- 
ployee to bring an action against the third party shall not be affected by 
a claim for or acceptance of compensation.*4 Indemnity under these stat- 


3° Stinchcomb v. Dodson, 190 Okla. 643, 126 P. 2d 257 (1942) (statutory assignment in 
Oklahoma not self-executing; but insurance carrier in the absence of an assignment can rely on 
equitable subrogation). Accord, Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 541 (1933) (in- 
terpreting Longshoremen’s Act at a time when § 33 (i) regarding subrogation of insurer had 
not yet been added; subrogation declared necessary in order to avoid double recovery); The 
Etna, 138 F. 2d 37 (C.C.A. 3d, 1943). 


3* See Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 542 n. 3 (1933); Dunlop v. James, 174 
N.Y. 411, 415, 67 N.E. 60, 61 (1903); 2 Moore’s Federal Practice § 17.08, p. 2055 (1938). 


3 The Etna, 138 F. ad 37 (C.C.A. 3d, 1943) (employer allowed to intervene under admiralty 
» Tules); Grasso v. Lorentzen, 56 F. Supp. 51 (S.D. N.Y. 1943). 


33 E.g., Longshoremen’s Act § 14(a); N.Y. § 25. 


34 E.g., Ga. § 114-403; Iowa § 1382; Mont. § 2839 (subrogation to extent of one half of 
compensation paid); Neb. § 48-118; Nev. § 7; N.M. § 57-925; S.D. § 64.0301; Tenn. § 6865; 
and statutes cited in note 28, supra. 
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utes is effected by a lien on the proceeds** or by a right to bring a separate 
suit for the amount paid.* 

3. One trial—The provision regarding an election of remedies is in 
many statutes dovetailed with a clause providing for the transfer of the 
right to sue to the employer or insurer who paid the compensation. Under 
these acts, what is to be accomplished is not only that the employee shall 
no longer retain both compensation and recovery from a third party, but 
that the action shall be disposed of in a single trial with a single plaintiff.*” 

There is, of course, another way to accomplish this. The employee can 
be left in control of the suit with the duty only to notify the employer or 
insurer. However, such an arrangement is liable to endanger the right to 
indemnity. Where there is an election provision, it is, therefore, usually 
assumed or expressly provided that the cause of action is transferred. Sev- 
eral statutes, e.g., Illinois, provide for a transfer of the cause of action 
without even a right to elect. 

This transfer comprises the entire cause of action irrespective of the 
amount which the employer or the insurer has paid as compensation or 
for which he has become liable. It strips the employee of any further 
right against the third party, and gives the transferee the right to bring 
the action in his own name, making him the only real party in interest.** 
It is a legal tour de force which, as could not otherwise be expected, has 
led to unending controversies, and has not infrequently become the source 
of grave injustice. 

Before this is illustrated by samples taken from the vast number of 
cases, a few words may be said about the root of these transfer provisions. 
It seems that they owe their existence primarily to two procedural ob- 
stacles. 

The first obstacle is the rule against splitting a cause of action. The 
third-party wrongdoer is not to be subjected to the embarrassment of 
multiple suits. Therefore, where because of statutory or equitable subro- . 
gation the subrogee becomes entitled to a share of the proceeds which is 
less than the whole, he shall not bring an action for that portion of its 

or Ill. § 29(3); Kan. § 4; Mont. § 2839; N.Y. § 29(1); Wis. § 102.29. Cf. N.J. § 34:15- 
40(d). 
56 See statutes note 89, infra. 


37 See Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 539 (1933); Kandelin v. Lee Moor 
Contracting Co., 37 N.M. 479, 491, 24 P. 2d 731, 737 (1933). 


3* Aetna Life Ins. Co, v. Moses, 287 U.S. 530 (1933), see note 30, supra; Moore v. Hechinger, 
127 F. 2d 746 (App. D.C., 1942) (Longshoremen’s Act no legal impediment to bring the action 
to the use of the employee); Friebel v. Chicago City Ry. Co., 280 Ill. 76, 117 N.E. 467 
(1917) (if third party is within the act); Miller v. Richards, 305 Mass. 424, 26 N.E. 2d 380 
(1940); Paxos v. Jarka Corp., 314 Pa. 148, 171 Atl. 468 (1934) (Longshoremen’s Act). 
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share only. A division of the cause of action and the bringing of two sepa- 
rate suits against the third party is considered improper.*® 

Of less importance seems to be the restriction on joinder though there 
can be little doubt that apprehension of improper joinder has had a part 
in shaping the third-party rules of the compensation acts.‘® True, the 
common-law practice that a partial assignee could not sue, no matter 
whether he brought the action in his own name, the name of the assignor, 
or jointly with the assignor, is no longer in full effect under the codes. Yet 
the question is far from being settled in all jurisdictions. In addition, a 
federal act, like the Longshoremen’s Act, which is enforced by action in 
the state courts must give consideration also to the problems arising in 
jurisdictions operating under common-law pleading systems.“ 

It seems, therefore, beyond doubt that either still prevailing rules or 
simply the force of gravity inherent in an ancient procedural tradition 
has worked in favor of a provision for enforcement of the third-party 
action by a single plaintiff. 

Of the host of difficulties which have cropped up under these provisions 
the following instances may serve as illustrations. 

a) Where there are several dependants as beneficiaries, election of one 
beneficiary only does not operate as an assignment, since otherwise a 
splitting of the cause of action would result. The election by one of several 
beneficiaries, therefore, gives the employer or the insurer only the right 
to compel the executor or administrator to sue.” 

For the same reason, the insurer, unless the statute makes him the 
transferee of the entire cause of action, cannot sue even though he has 
paid the full compensation. For, if the statute gives the proceeds of the 
suit so far as they exceed the compensation to the employee, the insurer 
is not entitled to the full damages.** Were he to ask for part of them, a 
division of the cause would be inescapable. 


39 See cases notes 42 and 43, infra. 


4 It has been suggested, though without reference to compensation acts, that the restric- 
tions on the joinder of causes of action and parties are perhaps the basic reason for the con- 
tinued presence of the election doctrine in American laws; note, 38 Col. L. Rev. 292 (1938). 

“In actions against third parties state law applies except on questions regulated by the 
federal act, Travelers’ Ins. Co. v. Lee & Simmons Inc., 241 App. Div. 835, 271 N.Y. Supp. 239 
(1934); Paxos v. Jarka Corp., 314 Pa. 148, 171 Atl. 468 (1934). 


# Doleman v. Levine, 295 U.S. 221 (1935) (Longshoremen’s Act); Reidy v. Old Colony Gas 
Co., 315 Mass. 631, 53 NE. 2d 707 (1944); United States Fidelity & Guaranty Co. v. Graham 
& Norton Co., 254 N.Y. 50, 171 N.E. 903 (1930); Zirpola v. Casselman Inc., 237 N.Y. 367, 
143 N.E. 222 (1924). But cf. State v. Vinther, 183 Wash. 350, 48 P. 2d o15 (1935). 


«3 Aetna Life Ins. Co. v. Moses, 287 U.S. 530 (1933); Globe Indemnity Co. v. Atl. Lighter- 
age Corp., 271 N.Y. 234, 2 N.E. 2d 640 (1936). Though these two cases, which both arose 
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b) Where the employee has been killed, the right to recover does not 
arise in his person. It is given by the wrongful death statutes to the per- 
sonal representative. However, the employee is the person from whom the 
employer or insurance carrier takes his right. The question, therefore, 
arose whether in such case anything could pass by assignment to the em- 
ployer. In deciding under the Longshoremen’s Act that the employer can 
bring the action in his own name, the Supreme Court put emphasis on the 
fact that it was the general purpose of the act to give the employer com- 
plete control of the institution of the action, the compromise and settle- 
ment of the claim, and the distribution of the proceeds, in case of death 
as well as where the injury results in disability.“ 

c) A particularly thorny problem is the right, resulting from the con- 
trol over the suit, to settle the case by a compromise with the third party. 

Some statutes have furnished a just solution by requiring official ap- 
proval of the settlement.** Others have made a compromise by the person 
in control of the suit dependent on consent from the other interested 
party. Where the employer sues, the employee has to give his consent, and 
vice versa.” 

The Longshoremen’s Act has made what appears to be an unwarranted 
discrimination between the employee and the employer. The employee 
can settle the claim for less than the compensation only with written ap- 
proval of the employer; otherwise his right to get compensation for the 
deficiency is lost, in section 33(g).47 The employer, on the other hand, where 
he has become assignee of the right of action, can compromise at will with 


under the Longshoremen’s Act, were decided before § 33(i), providing for subrogation of the 
insurer, was added it would seem that the principles stated in the text still apply. Accord, 
Michigan Employers’ Casualty Co. v. Doucette, 218 Mich. 363, 188 N.W. 507 (1922). But cf. 
Baker & Conrad v. Chicago Heights Constr. Co., 364 Ill. 386, 399, 4 N.E. 2d 953, 959 (1936); 
Travelers’ Ins. Co. v. Lee & Simmons Inc., 241 App. Div. 835, 271 N.Y. Supp. 239 (1934). 
Many statutes provide for subrogation of the insurer, e.g., Mass. § 15; others, still broader, of 
the person paying compensation, e.g., N.Y. § 29(1). Statutes under which the employer is the 
person to bring suit and to distribute the proceeds are, e.g., Longshoremen’s Act § 33(b) and 
(d), Til. § 29(x), Mich. § 8454. 


“4 Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 539 (1933). 
45 E.g., Fla. § 39; Mass. § 15; Me. § 24; Okla. § 44-13368; Ore. § 102-1729; Tex. Part II, § 6a. 
# E.g., Cal. § 3859; Conn. § 5231; Ill. § 29(4); La. § 7; 7 U. of Chi. L. Rev. 569, 572 (1940). 


«7 Even where the employer has not been damaged by the settlement the employee loses 
his right to compensation, in view of the express provision in § 33(g); Marlin v. Cardillo, 
9s F. 2d 112 (App. D.C. 1938). The holding was different where the employee merely dis- 
continued his suit against the third party without entering into a settlement, Chapman v. 
Hoage, 296 U.S. 526 (1936); American Lumbermen’s Mut. Cas. Co. v. Lowe, 70 F. 2d 616 
(C.C.A. 2d, 1934). Cf. Mass. § 15 (discontinuance of employee’s suit before trial does not 
bar right to compensation, if insurer notified and not prejudiced). 
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or without instituting suit (section 33d). The reason behind this arrange- 
ment was said to be the appreciation that an injured employee, especially 
once he has received compensation, may have neither the ‘incentive nor 
the desire to press his right of action against the third party. The prob- 
ability that the employer would settle the employee’s claim for an amount 
not commensurate with the injury was considered less likely if the com- 
pensation accepted and paid was adequate.* 

It would seem that this does little justice to the real situation. The em- 
ployee is always interested in a full recovery because he can retain the 
money. Damages awarded by a jury are frequently higher than the com- 
pensation, which covers only the loss of earning power. On the other hand 
the employer must turn over the recovery to the employee in so far as it 
exceeds the compensation paid; see section 33(e) No. 2. Actually, though 
not nominally, the insurance company has control of the suit by virtue of 
the contract of insurance. It will be little interested in fighting for more 
than it has paid out. Therefore, if the profit motive, auri sacra fames, 
dominates these, as other human relations, there should be more incentive 
for the employee to carry the fight for damages to a successful end, and, 
therefore, more reason to put a check on the employer’s right to settle the 
action. 

d) The discontinuance of the suit or omission to bring an action is an- 
other bothersome problem. 

Again, the Longshoremen’s Act and many similar statutes, in conse- 
quence of the full transfer of the cause of action, put the question up to 
the employer’s discretion.*® This has led to awkward results where the 
action was not brought because the insurance carrier of the employer was 
also the insurance company of the third party. Even in an extreme situa- 
tion of that kind, groundless refusal to bring the action was considered 
not sufficient to transfer the cause of action back to the employee, since 
the statute manifested the intention of the legislature that the employee 
after the assignment should have no further rights or interests in the 
cause of action, unless the employer recovered more than the amount of 
compensation, costs, and expenses. The transferee of the right of action 
was held to be under no trust duty to the employee to sue the third party 
regardless of his duty to pay over an excess recovery to the employee.* 


# See The Etna, 138 F. 2d 37, 40 (C.C.A. 3d, 1943). 

*” Longshoremen’s Act § 33(d). As to discontinuance of suit by the employee see note 47, 
supra. 

5° Hunt v. Bank Line Ltd., 35 F. 2d 136 (C.C.A. 4th, 1929). This case was questioned in 


The Kokusai Kisen Kabushiki Kaisha, 44 F. 2d 659 (S.D. Tex., 1930), but approved in Johnsen 
v. American-Hawaiian S.S. Co., 98 F. 2d 847 (C.C.A. oth, 1938) (dictum: employee was per- 
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One court arrived at what seems a more just result by applying the 
broad equitable principle that, where by operation of the statute the per- 
son having the mere legal title by assignment fails or refuses to sue, the 
real beneficiary can sue for protection or enforcement of his rights." That 
the employee is the real beneficiary was considered as unmistakably shown 
by the provisions giving him the right to the excess recovery. By force of 
this rule it has been held that, though the insurer is subrogated to the 
rights against the third party and can sue the third party, this right to sue 
revests in the employee where the insurer fails to bring suit. 

Thus one court has achieved what in other jurisdictions has been pro- 
vided by express statutory rules, i.e., that failure to sue by the employer 
results in a revesting of the cause of action in the employee.” The con- 
verse of that rule can be found in provisions which divest the employee 
of the right to bring the action otherwise left to him, if he does not bring 
it within a certain time.* 

Time limits of that kind may serve to prevent the running of the stat- 
ute of limitations before the employer or insurer gets an opportunity to 
bring an action. Such a contingency is another undesirable result of the 
full transfer of the right of action. This is due to the fact that no matter 
whether the employee or the employer sues, it is the employee’s right 
which is asserted by the plaintiff, since the acts do not create a new cause 
of action against the third party but merely transfer the employee’s right 
to the employer.* 


mitted to rescind his election). Accord, Whalen v. Athol Mfg. Co., 242 Mass. 547, 136 N.E. 
600 (1922). In Globe Ind. Co. v. Atl. Lighterage Corp., 271 N.Y. 234, 238, 2. N.E. 2d 640, 642 
(1936) it was said that the insurer, unlike the employee, could compel the employer to sue in 
order to protect his right to subrogation. 

5* Houston Gas & Fuel Co. v. Perry, 127 Tex. 102, 91 S.W. 2d 1052 (1936) (employee after 
revesting of right for damages limited to excess over compensation), 16 Tex. L. Rev. 437 
(1938); Lancaster v. Hunter, 217 S.W. 765 (Tex. Civ. App., 1919); 18 Tex. L. Rev. 532 (1940). 

5? E.g., Mass. § 15 (nine months after injury); Me. § 24 (thirty days after. demand); Md. 
§ 72 (two months after award); N.C. § 11 (six months after injury). 

53 E.g., Ill. § 29(5) (three months before statute of limitation has run); Kan. § 4 (twelve, in 
case of death eighteen months from the accident); Mont. § 2839 (six months after accident); 
N.J. §34:15-40f (one year after accident); N.Y. § 29(2) (six months after award, one year 
after injury); Ore. § 102-1729 (twenty days after demand by commission). 


8 Walsh v. Central Cold Storage Co., 58 N.E. 2d 325 (App. Ct. IIL, 1944); Schlitz Brew- 
ing Co. v. Chicago Ry.’s Co., 307 Ill. 322, 138 N.E. 658 (1923) (completely disagreeing, in effect, 
from Star Brewing Co. v. Cleveland, C.C. & St. L. Ry., 275 Fed. 330 [C.C.A. 7th 1921)); 
Fidelity & Cas. Co. of N.Y. v. Miller, 111 Ind. App. 308, 38 N.E. 2d 279 (1941) (considera- 
tions of hardship cannot lead a court to broaden the statute beyond its legitimate limits), 
26 Minn. L. Rev. 768 (1942); Exchange Mut. Ind. Ins. Co. v. Central Hudson Gas & EI. 
Co., 243 N.Y. 75, 152 N.E. 470 (1926); United States Fidelity & Guaranty Co. v. Blue Dia- 
mond Coal Co., 161 Va. 373, 170 S.E. 728 (1933). Contra, Foster & Glassell Co. v. Knight 
Bros., 152 La. 596, 93 So. 913 (1922) (separate cause of action arising from payment in addi- 
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In these cases it is the employer or the insured whose rights are often 
inadequately protected. Where the assignment, because of its sweeping 
nature, is made conditional upon an award, the insurer who pays compen-— 
sation in accordance with the mandate of the statute without an award 
has almost no means to secure his right to indemnity. As a rule he cannot 
compel the employee to bring an action against the third party. 

e) The complete control over the lawsuit makes it necessary to sur- 
round the provisions for transfer of the cause of action with specific safe- 
guards as to the distribution of the recovery. Unmerited benefits for the 
third-party wrongdoer should be prevented. Further, neither the employ- 
er nor the insurance company should be allowed to speculate with the 
claim for damages. Such speculation is well within the range of probabili- 
ty, since the damages will often exceed the compensation, the latter being 
only an equivalent of the loss of earning power. 

Most statutes, therefore, provide that the recovery in excess of com- 
pensation, costs, and expenses shall go to the employee. 

However, there is all manner of variation in these statutes. Some say 
that the employee shall under any circumstances get part of the proceeds, 
which, in a particular case, might result in an impairment of the right to 
indemnity.” Others give the employee only a part of the excess recovery, 
so that there will be an incentive for the employer to prosecute the ac- 
tion. 

In some jurisdictions which have no provisions for exce’s recovery, the 
transfer of the entire cause of action has resulted in a situation where only 
the amount of compensation could be recovered from the third party, 
while nobody could make a claim for damages in excess of that amount.** 


tion to employee’s tort cause of action). Limitation on the separate quasi-contract cause runs 
from the time of the payment, not from the time of the accident. This ruling was based on 
principles of the common law, though it looks as if it was influenced by the broader concept of 
a quasi-contract in the civil law (negotiorum gestio of the Roman law). However, the same re- 
sult was reached in England, Tuckwood v. Mayor of Rotherham, [1921] 1 K.B. 526 (C.A.), 
though it must be noted that the British act, § 30(2), gives the employer a right to indem- 
~ against the third party without using the terms “subrogation” or “assignment.” See also 

Attorney General v. Arthur Ryan Automobiles, Ltd., [1938] 2 K.B. 16, 21 (C.A.). Contra, 
also, State v. Vinther, 176 Wash. 391, 29 P. 2d 693 (1934), on the ground that where the state 
is suing as statutory subrogee it acts in its sovereign capacity, and, therefore, is not barred 
by the statute of limitations. The state has an inchoate right from the time of the accident so 
that the limitation can never become operative. 


55 Note, 38 Harv. L. Rev. 971, 974 (1925). 

56 Wis. § 102.29 exempts one-third of the proceeds for the employee, Cf. Mont. § 2839 
(subrogation only to the amount of one-half of the compensation paid). 

57 Mass. § 15 gives the employee four-fifths (if the insurer sues), N.Y. § 29(2), two-thirds. 

58 Industrial Comm. v. Nevelle, 58 Ariz. 325, 119 P. 2d 934 (1941); City of Taylorville v. 
Céntral Ill. Publ. Serv. Co., gor Ill. 157, 133 N.E. 720 (1921) (if third party is within the. 
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This is certainly at variance with the principle that the third-party wrong- 
doer shall not benefit from the compensation act. 

In another jurisdiction the third party has been held liable to the in- 
surer for the full amount of the damages, but the excess recovery above 
compensation was not paid over to the employee but was permitted to 
remain in the hands of the insurer. 

These two instances again illustrate the danger of election and absolute 
transfer provisions. 

4. Time and definiteness of election and transfer.—Attempts to deter- 
mine what constitutes an election of remedies and what results in a trans- 
fer of the cause of action lead into a morass of doubts and uncertainty 
wherever the statute has failed to define which specific acts and facts shall 
conclusively be regarded as an election and shall effectuate the transfer 
of the right to sue. 

The main problems which arise may be tabulated thus: Does (a) ac- 
ceptance of money from the employer or insurer, (6) unsuccessful pursuit 
of one remedy, (c) pursuit of one remedy in ignorance of the other or of 
the alternative character of the two remedies divest the employee of his 
right to bring an action? 

The first problem has been regulated by legislative fiat in most jurisdic- 
tions. Provisions on this point seem, indeed, one of the pivotal points of the 
third-party rules. Unfortunately, those statutes which make the accept- 
ance of compensation the effective act are not of great help in clarifying 
the problem. They still leave open the question whether the money paid 
was compensation or not and whether its acceptance constituted accept- 
ance of compensation. Less problematical are statutes which expressly 
provide that the determinative act shall be the filing of a claim or notice 
with the commission,® the granting of an award,” or the receipt of com- 
pensation under an award.® 


act); Albrecht A. Albrecht Co. v. Whitehead & Kales Iron Works, 200 Mich. 109, 166 N.W. 855 
(1918) (if excess were held in trust for employee this would give employee two remedies 
though the statute says he shall have but one); Ridley v. United Sash & Door Co., 98 Okla. 80, 
224 Pac. 351 (1924) (even the employee himself, after taking back an assignment from the 
subrogee, could not recover damages in excess of compensation). 

5® Traveler’s Ins. Co. v. Brass Goods Mfg. Co., 239 N.Y. 273, 146 N.E. 377 (1925) (de- 
cided before the law was changed in 1935 by adopting an excess provision). 

6 Ala. § 311; Ariz. § 56-949; Mass. §15; Mich. § 8454; Minn. § 176.06; N.M. § 57-925; 
Okla. § 44-13368; Wash. § 7675. 
& E.g., Fla. § 39; Tex. Part II § 6(a); Va. § 12. 
@ E.g., Colo. § 87; Del. § 38; Idaho § 43-1004; N.D. § 20; Utah § 42-1-58; Vt. § 6511. 


* E.g., Longshoremen’s Act § 33(b). 
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The second problem is partly covered in a few statutes which permit 
the employee to claim compensation for the deficiency in case of an in- 
sufficient recovery from the third party.*4 

The third problem is entirely left to judicial interpretation. 

The courts have applied widely differing tests to these problems. How- 
ever, in spite of the multitude of reasons which often are predicated upon 
a peculiar wording of the statute, there shine through two fairly discern- 
ible and distinct schools of thought. 

Even within the first question, where the legislators’ mandate goes 
farthest, room is left for an expression of these judicial individualities. 
Under a statute which provides for subrogation in case of payment of 
compensation but does not mention the necessity of an award, it has been 
held that acceptance of payment from the insurer, though called compen- 
sation, does not divest the employee’s right to bring the action, unless the 
payment has been approved by the agency in charge of the administra- 
tion of the act.” Through the court’s interpretation the requirement of an 
award is thus supplied. 

On the other hand, under a statute which exprenly makes the transfer 
of the cause of action dependent upon an official award, it has been held 
that an election which precludes an action by the employee against the 
third party is made as soon as compensation, though paid without an 
award, has been received.* 

The same parting of the ways appears as to the second question. In 
some jurisdictions it has been held that the doctrine of election applies 
only where the claimant has two valid and available remedies; that choice 
of an unsound remedy and the futile pursuit of it are simply a mistake; 
that a party is not obliged to select his remedy at his peril; that consider- 
ing a man to have waived a valid remedy for a nonenforceable one would 
be to reflect on his sanity. 

* E.g., Longshoremen’s Act § 33(f); N.Y. § 29(4); Okla. § 44-13368. 


6s The same distinction appears as to the election of remedies in other fields of the law, 
5 Williston, Contracts § 1528 (rev. ed., 1937). 


Quick v. Western Mich. Transp. Co., 294 Mich. 402, 293 N.W. 696 (1940). 
% See cases note 8o, infra. 


* American Lumbermen’s Mut. Cas. Co. v. Lowe, 70 F. 2d 616 (C.C.A. ad, 1934). Cf. 
(employer-employee relationship) Carter v. Uhrich, 122 Kan. 408, 252 Pac. 240 (1927); 
Jellico Coal Co. v. Adkins, 197 Ky. 684, 247 S.W. 972 (1923); Conrad v. Youghiogheny and 
Ohio Coal Co., 107 Ohio St. 387, 140 N.E. 482 (1923); Hudgins v. Nashville Bridge Co., 
172 Tenn. 580, 113 S.W. 2d 738 (1938); Poe v. Continental Oil & Cotton Co., 231 S.W. 717 
(Tex. Comm. of App., 1921); Griffith v. Raven Red Ash Coal Co., 179 Va. 790, 20 S.E. ad 
530 (1942); Adams v. Ky. & W.Va. Power Co., 102 W.Va. 66, 135S.E. 662 (1926). Cf. also the 
following holdings to the effect that unsuccessful claim of compensation under one act does 
not bar a similar claim under another act: Troxell v. Del.,L. & W. Ry. Co., 227 U.S. 434 (1913); 
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Elsewhere, notably in Massachusetts, the view has been taken that the 
statutory election under the compensation act follows rules other than 
those of the ordinary common-law election between inconsistent remedies. 
If only the latter were involved, an employee who prosecuted one remedy 
to the end, only to find that it did not exist, might then resort to the other. 
Yet where the statute says that the employee shall seek compensation or 
proceed against the third party, it is said that compensation cannot be 
claimed after an action has been brought against the third party, though 
such action established only that there was no legal liability on the part 
of the third party.®® This rule was clothed with the sanctity of an absolute 
command. Thus an agreement between employee and insurer reserving 
the employee’s rights in case he should lose in his action against the third 
party has been declared illegal and unenforceable, as attempting to ac- 
complish indirectly what the statute had expressly prohibited.” 

The same principles are applied to an election the other way. The mere 
institution of a compensation proceeding, though it may prove unsuccess- 
ful, e.g., because the injury is not compensable under the act, is held to be 
a bar to a tort action against the third party.” It is said that an employee’s 
gambling with the remedy that promises the greater return, in order to 
resort to the other less fruitful remedy if the first one proves unavailable, 
cannot be tolerated.” 

A similar difference of opinion flares up where the question is whether 


the employee must be conscious of his choice when making it. The liberal 
interpretation reasons that a man cannot be said to have elected between 
two inconsistent remedies, when he does not know of both. This applies 
in all those cases where the employee takes compensation without being 


Corbett v. Boston & M.R.R., 219 Mass. 351, 107 N.E. 60 (1914); Maxwell v. Kurn, 180 S.W. 
ad 249 (C.A. Mo., 1944); Utah Idaho Cent. R.R. v. Ind. Comm. of Utah, 84 Utah 364 35 P., 
ad 842 (1934). 


* Tocci’s Case, 269 Mass. 221, 168 N.E. 744 (1929). 


7 Coughlin v. Royal Ind. Co., 244 Mass. 317, 138 N.E. 395 (1923). Accord, Tews v. C. F. 
Hanks Coal Co., 267 Mich. 466, 255 N.W. 227 (1934). But cf. The Owen, 43 F. Supp. 897 
(E.D. Pa., 1942) (right of action had vested in employer; subsequent agreement to reassign 
it to employee valid); The Kokusai Kisen Kabushiki Kaisha, 44 F. 2d 659 (S.D. Tex., 1930) 
(assignment from employer to insurer.) 


™ Miller v. Richards, 305 Mass. 424, 26 N.E. 2d 380 (1940); McDonald v. Employers’ 
Liab. Assn., Corp., 288 Mass. 170, 192 N.E. 608 (1934); Barry v. Bay State St. Ry. Co., 222 
Mass. 366, 110 N.E. 1031 (1916); Ott v. St. Paul Union Stockyards, 178 Minn. 313, 227 N.W. 
47 (1929). But cf. Walsh v. Central Cold Storage Co., 58 N.E. 2d 325 (App. Ct. Ill. 1944) 
(Illinois has no election provision.) 


7 See Industrial Comm. v. Schaefer Realty Co., 98 Colo. 445, 448) 56 P. ad 51, 52 (1936) 
(employer-employee relationship). 
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aware that he could sue the third party for damages. Where he has thus 
acted in misapprehension of his rights, the employee is given the right to 
rescind his election. It is said that in order to bind him he must know the 
inconsistency of the rights and the necessity of choosing between them.” 

Others proceed on the rule that everyone is presumed to know the law, 
a presumptuous if time-honored principle. Rescission is not permitted 
where the workman was sufficiently literate to know that he was getting 
compensation.’ “Be ignorance thy choice where knowledge leads to woe.” 
There is also a fine-spun distinction between ignorance of the existence of 
the two remedies and failure only to know that a choice between them has 
to be made, which latter variety is definitely called a mistake of law not 
justifying equitable relief.’ 

In setting out these underlying principles we are conscious that the 
decision often turns upon the precise language of the statute. However, 
not little depends upon the manner of approach. Cases applying divergent 
principles in the same jurisdiction may illustrate this. 

The Massachusetts act provides that the insurer may enforce the liabili- 
ty of the third party, if he paid compensation. In Furlong v. Cronan® the 
beneficiary filed his claim shortly before the statute had run. The insurer 


73 Johnsen v. American-Hawaiian S.S. Co., 98 F. ad 847 (C.C.A. oth, 1938) (Longshore- 
men’s Act; oddly, this case relies on a Massachusetts case where a liberal rule was applied, 
this, however, to the election of remedies under a will); Ellich v. Hamburg Am. Packetfahrt 
A. G., 226 App. Div. 32, 234 N.Y Supp. 171 (1929), aff. 252 N.Y. 541 (jury question); Bar- 
ton v. Okla., K. & M. Ry., 96 Okla.. 119, 220 Pac. 929 (1923); Walter v. Turtle, 146 Ore. 1, 29 
P. ad 517 (1934); Hicks v. Peninsula Lumber Co., ro9 Ore.’305, 220 Pac. 133 (1923); Harvey v. 
Chas. R. McCormick Lumber Co., 149 Wash. 358, 271 Pac. 65 (1928). Cf. (employer-employee 
relationship) : Miles v. Lavender, 10 F. 2d 450 (C.C.A. oth, 1926) (Arizona act); Lassell v. 
Mellon, 219 App. Div. 589, 220 N.Y. Supp. 235 (1927); Cleveland Akron Bag Co. v. Rodatt, 
26 Ohio App. 233, 159 N.E. 105 (1926), 


™ Toomey v. Waterman S.S. Corp., 123 F. 2d 718 (C.C.A. 2d, 1941); The Owen, 43 F. 
Supp. 897 (E.D. Pa., 1942); Barry v. Bay State St. Ry. Co., 222 Mass. 366, 110 N.E. 1031 
(1916) (applies principles of executed contract and equitable estoppel). Cf. (involving employ- 
er-employee relationship) : Talge Mahogany Co. v. Burrows, 191 Ind. 167, 130 N.E. 865 (1921); 
Schofield v. E. R. Bates & Co., 90 N.H. 31, 3 A. 2d 818 (1939) (executed contract of release); 
Barbee v. Baker Car Co., 154 Tenn. 130, 289 S.W. 525 (1926) (irrelevant that employee did 
not know that employer had not complied with the act). British cases have similarly restricted 
the benefit of a rescission as against the employer: Unswoth v. Elder Dempster Lines, Ltd., 
(roe) 1 K.B. 658 (C.A.); Selwood v. Townley Coal and Fireclay Co., Ltd. [1940], r K.B. 180 
(C.A.) (binding election fraction of com ). Compare Perkins y. 
Hugh Stevenson & Sons, Ltd., [1940] 1 K.B. 56 (C.A.) (ignorance of right to election cannot 
avail, since otherwise employer would be doubly liable; no machinery to have the previous com- 
pensation payment deducted in a subsequent ection for damages) with Huckle v. London 
County Council, 27 T.L.R. 112 (C.A., 1910) (even repayment of compensation does not help). 
These cases have been subjected to severe criticism: 93 L.J. 332 (1943); 91 L.J. 324 (1041); 
191 L.T. 241 (1941). Cf. 56 L.Q. Rev. 287 (1940). 

5 Ott v. St. Paul Union Stockyards, 178 Minn. 313, 227 N.W. 47 (1929). 


7 305 Mass. 464, 26 N.E. ad 382 (1940). 
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could not secure a determination of its liability before that date. It, there- 
fore, brought an action before it had paid compensation. The lower court 
held that under the statute it had no right to sue, since it had not paid 
compensation. The Supreme Judicial Court reversed upon the ground 
that in a case of this kind the insurer’s right to enforce the liability of the 
third party should be construed as including “by implication” the inci- 
dental right to bring the action before compensation was actually paid. 
This was placed on the broad principle that the act should be liberally 
construed to accomplish the purposes for which it was enacted. 

In another class of cases, however, the Massachusetts court, as was 
pointed out before, subjected the language of the act to a most narrow 
interpretation. The statute there provided—like many similar laws—that 
the employee should either proceed against the third party or against the 
insurer but “‘not against both.” The question suggests itself: Should not 
this provision likewise be construed liberally as including “by implica- 
tion” that the first proceeding, in order to preclude another step, must be 
a valid one, not merely an abortive attempt, so that the purpose of the 
act, relief for the injured workman—be it compensation or damages—be 
accomplished? 

It is submitted that the answer to all these questions should be subor- 
dinate to two sets of principles. One is that the compensation acts are for 
the benefit of the employee and his dependents; that the election doctrine 
should not depend on technical rules but on principles of equity and jus- 
tice and actual intention. It would seem that this last statement should 
apply with more, and not, as held in Massachusetts and Minnesota,” 
with less, force to the compensation acts. If one theory is as plausible as 
the other the courts should find in favor of the theory which enables an 
injured party to be fully compensated. Leges vigilantibus scriptae sunt; yet, 
compensation laws certainly are written also for those on the sickbed and 
in the hospital room, for the ignorant and the uneducated. 

The second principle is the one which has been stressed throughout this 
article, viz., that the election of remedies in respect to a third party should 
follow rules of its own. This principle, though, is of more restricted appli- 
cation. It cannot be invoked where the issue is whether compensation can 
still be claimed. But, where the concern is the right to sue the third party, 
the following argument can be made: the third party is an outsider who 
does not share the burdens of the act. He is not the favorite of the law. He 
is not entitled to its benefits. He deserves no special consideration at the 
hands of the court. The election provision should serve to adjust the 

7 Supra, notes 69-71. 
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rights between the employee and the employer and is not meant to re- 
lieve a third-party wrongdoer from the consequences of his acts. 


IV 


The development under the Longshoremen’s Act furnishes an instruc- 
tive illustration of how the intentions of the legislature can be jeopardized 
by the strait-jacket of the election concept. 

The Longshoremen’s Act originally provided for an assignment of the 
right to bring an action upon acceptance of compensation. In 1938 the 
law was changed so that only acceptance of compensation under an award 
effected a transfer of the cause of action. Congress, following the sugges- 
tions of the United States Employees’ Compensation Commission which 
has responsibility for the administration of the act, wished to remove pos- 
sible cause of complaint regarding the automatic operation of the accept- 
ance of compensation as an assignment to the employer of all rights of ac- 
tion against the third-party tort feasor.” Apprehension was voiced that 
“acceptance of compensation without knowledge of the effect upon such 
rights may work grave injustice.’ The injured party should be given a 
better opportunity to consider the acceptance of compensation with the 
resulting loss of right to bring suit. It was thought that this opportunity 
would be best afforded when the transfer was made contingent upon the 
acceptance of compensation under an award by the commissioner. The in- 
jured man would then have the benefit of an instruction and a caution 
from the commissioner. 

However, though the transfer provision of the act was thus amended, 
there remained virtually unchanged the provision which required an elec- 
tion between receipt of compensation and recovery of damages against 
the third party. In other words, there remained a general provision for 
election of remedies along with the separate transfer provision.’ 

Under this language of the statute, it has been decided that acceptance 
of compensation paid voluntarily, that is in accordance with the law but 
without an award, divests the employee of his right to bring suit, though 


7 H.R. Rep. No. 1945, 75th Cong., 3d Sess. (1938) 2 and 9; Sen. Rep. No. 1988, 75th Cong., 
3d Sess. (1938) 2 and 9g. 


79 § 33(a) of the act states that the election be made in such a manner as the commission 
may provide. The commission has issued a “‘notice of election to sue” (form US-213). This form 
refers to § 33(f) of the act. If the election goes the other way, that is not to sue but to take 
compensation, there is only the ordinary blank regarding a claim for compensation (form 
US-203). Filing of a claim has been treated by the commission as meeting the requirements 
of _ of election according § 33(a), Brusich v. Grace Line Inc., 56 F. Supp. 48 (S.D. N.Y., 
1944). 
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it does not vest such right in the employer, since the acceptance has not 
occurred under an award.** 


The upshot of such ruling is that we have a cause of action without a 
plaintiff to enforce it. Lest the third party go scot-free, and in order to 
secure the employer’s right to indemnity, the employer must proceed for 
an award though he has no ground to controvert the compensation li- 
ability. 

The same situation is met under all statutes where the election and 
transfer provisions have not properly been synchronized, where it may 
occur that the employee has made an election, but that the transfer of the 
right of action depends upon some further contingency such as an award 
or payment of compensation. 

Other courts in not viewing the election of remedy as an isolated con- 
cept have interpreted differently similar but not identical language in 
other statutes. These statutes do not use the expression “election”; they 
say only that the employee shall either accept compensation or sue the 
third party, but not both. At the same time, like the Longshoremen’s Act, 
they provide for an assignment in case of an award. Under statutes of that 
kind it has been held that the employee’s election of remedies has merely 
the effect of giving the employer a right to share in the recovery from the 
third party but not to take away from the employee the right to institute 
and prosecute the action.™ 


*e Jakuboski v. Matson Navigation Co., 264 App. Div. 735, 34 N.Y.S. 2d 352 (1942). 
This was a real test case. There was no award but merely a voluntary payment. Separate de- 
fenses were at issue. The court held that the defense which pled securing and payment of com- 
pensation by the employer was sufficient in law as allegation of an election by the employees, 
since the mere acceptance of compensation precluded the employee from proceeding against 
the third party for damages. But the employee was held not to be divested of his cause of 
action, since the payment was not made under an award. The defense to that effect was 
stricken. Accord, Cocasso v. Erie R.R., 44 N.Y.S, 2d.373 (Sup. Ct., 1943) (the dictum that 
acceptance of compensation without an award may even effect an assignment seems un- 
tenable); Toomey v. Waterman S.S. Corp., 123 F. ad 718 (C.C.A. ad, 1941) semble. Contra, 
(under old form of the act) Brusich v. Grace Line Inc., 56 F. Supp. 48 (S.D. N.Y., 1944); 
Tartaglio v. Cunard White Star, 56 F. Supp. 55 (S.D. N.Y., 1944) (indicates that the em- 
ployee would have lost his right, had there been a claim notice to the commission, not only 

of payment); Cupo v. Isthmian S.S. Co., 56 F. Supp. 45 (S.D. N.Y., 1941). But 
cf. the following holdings under a statute without election provision: Rehula v. Bessert, 
322 Ill. App. 146, 54 N.E. 2d 71 (1944); Anderson v. Chicago, B. & Q. R.R., 250 Ill. App. 92 
(1928); Kelly-Atkinson Construction Co. v. Foreman Bros. Bk. Co:, 218 Ill. App. 345 (1920). 


*: Canadian Pacific Ry. v. Morin, 54 F. 2d 246 (C.C.A. 2d, 1931) (Vt. act); Riss & Co. v. 
Anderson, 108 Colo. 78, 114 P. 2d 278 (1941); King v. O. P. Baur Confectionery Co., 100 Colo. 
528, 68 P. 2d gog (1937); Lowe v. Morgan’s La. & T. Ry. & S.S. Co., r50 La. 29, go So. 429 
(1922) (subsequent to this case Louisiana abolished the election requirement, § 7). Cf. Lebak 
v. Nelson, 62 Idaho 96, 113, 107 P. 2d 1054, 1061 (1940) (employee does not lose the right to 
sue where employer does not insist on subrogation); Quick v. Western Michigan Transp. Co. 
294 Mich. 402, 293 N.W. 696 (1940) (statute silent on award); Fox vi Detroit United Ry., 
218 Mich. 5, 187 N.W. 321 (1922); 12 So. Calif. L. Rev. 506 (1939). The New York act be- 
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Vv 


The Longshoremen’s Act, with its shift from informal acceptance of 
compensation to acceptance of compensation under an award, is only one 
instance of the trend of the legislation. The same tendency can be found 
in other acts. Either the law does away with acceptance of compensation 
as the operative fact and predicates the election of remedies and the trans- 
fer of the cause of action on some official act like an award, or, going the 
full length, the statute scraps completely both election of remedy and as- 
signment of the entire cause of action. 

The Longshoremen’s Act exemplifies only the first of these two alterna- 
tives. A picture of both alternatives in succession is reflected in the history 
of the New York act. 

The New York law, which has been called the pioneer in the field of 
American workmen’s compensation acts,™ originally required an election 
before a suit could be brought or before compensation could be claimed. 
If compensation was taken, the cause of action against the third party 
was assigned to the state or the person liable for the payment. In 1917 the 
law was changed so that only an award of compensation operated as an 
assignment, although the separate provision requiring an election of reme- 
dies was not eliminated. The election provision was finally abolished in 
1937." 

The New York law now is that the injured man need not elect, and that 
he may take compensation and, at the same time, sue the third party, pro- 
vided only that he brings such action within a specified time. Only if he 
takes compensation and fails to sue within the time limit, does an assign- 
ment to the state fund or to the person liable for compensation take place. 

The Longshoremen’s Act in its present form appears, in the light of 
this development, as a peculiar posthumous child of an extinct form of the 
New York law. 

The 1938 amendment to the Longshoremen’s Act was first submitted 
by the United States Employees’ Compensation Commission on February 
24, 1937. It was introduced in the 74th Congress. Hearings were had and 


tween 1917 and 1937 was almost identical with the present Longshoremen’s Act. It required in 
general an election of remedies, while it provided for a transfer of the right to sue only in case 
of an award. The sole distinction from the Longshoremen’s Act was that the transfer was 
not conditional on payment of the award. Under this language of the law it was held that the 
divesting of the title was postponed until an award was made: Godfrey v. Brooklyn Edison 
Co., 115 Misc. 21, 187 N.Y. Supp. 263 (Sup. Ct., 1921), aff. 188 N.Y. Supp. 923. 


%* See Branham v. Terminal Shipping Co., 136 F. ad 655, 657 (C.C.A. 4th, 1943). 


3 N.Y. Laws 1914, c. 41 § 29; id. 1917, c. 705 § 29; id. 1937, c. 684 § 29(1); note, r5 St. John’s 
L. Rev. 283 (1941). 
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the bill was favorably reported, but not passed. It was then reintroduced 
in the 75th Congress and finally enacted, effective from June 6, 1938. The 
Congressional reports expressly state that “the amendment follows the 
New York Workmen’s Compensation Law.’’*+ However, the New York 
law had meanwhile been changed, effective from September 1, 1937. Thus 
it happened that the election and transfer provisions of the Longshore- 
men’s Act were patterned after the law of a state where the election provi- 
sion had already been swept into discard by a statute permitting the work- 
man to pursue both remedies. 

Significant also is the development under the British act. The first 
British Compensation Act compelled the employee to make his choice be- 
tween acceptance of compensation or an action for damages against the 
third party. In 1906, however, the act was changed so that the employee 
now could seek both compensation and damages against the third party 
though he could not recover in both proceedings.* 

The Continental law, where the idea of workmen’s compensation origi- 
nated, does not employ the device of an election of remedies. Under many 
Continental laws the employer or the insurance carrier who has paid the 
compensation is subrogated pro tanto to the rights of the employee with- 
out otherwise impairing them.” Jury trial in civil cases, misjoinder, and 
rules against a division of the cause of action being all but unknown under 
the civil-law system, the transfer pro tanto presents little practical dif- 
ficulty. 

The usefulness of the doctrine of election of remedies has been questioned. 
Is it necessary that the workman by accepting money from the employer 
or insurer, be it under an award or without it, forfeits the right to sue the 
third party for damages? He might be in urgent need of money. He might 
still be suffering from the accident. The needs of his family, which has been 
deprived of the breadwinner, might weigh heavily on his mind. He might 
be unable to pay for hospital and medical help. Does he lose his right when 
he accepts money at a time when he is in no financial condition to await 
the results of protracted litigation? It has been asked why a workman 
could not receive certain payments as compensation to keep him alive 
until his action comes to trial; why he could not be allowed to proceed 
with his more lucrative remedy, though in his folly or in his destitution he 

*4 Note 78, supra. 


8s Compare act of 1897 § 6 with act of 1906 § 6(1). In the subsequent recodification of the 
law no change was made in this provision, act of 1925 § 30(1). 

%E.g., Austria § 75(2); Germany § 1542; Sweden § 12; Switzerland § 100. Cf. Belgium 
§ 19(7); France: law of Oct. 28, 1935 (modifying the administration of the social insurance), 
1935 Journal officiel No. 256, p. 11588 Part I § 7. For complete sources see note 15, supra. 





THE RATIONALE OF THE ELECTION OF REMEDIES 257 


has accepted compensation, provided he is prepared to account for the 
money or to return it.*” 

Even from the viewpoint of expediency it is difficult to suppress doubts 
as to the usefulness of the election and absolute transfer provisions. Their 
stringency, cumbersomeness, and lack of resiliency have, it would seem, 
to some extent offset the avowed intention of the acts to provide for sim- 
plicity of procedure and to eliminate wasteful litigation and costly law- 
suits.** 

In a large number of jurisdictions these considerations have led to an 
abolishment of both devices. Under the most progressive acts the rule 
now is that the person paying compensation, no matter whether the em- 
ployer, a private insurer, or the state fund, gets a right to sue, but only to 
the extent of such payment. This assignment pro tanto can be enforced 
in the courts without thereby depriving the employee of his right to sue 
likewise for his share. Joinder between both is expressly permitted in some 
statutes; if only one sues, notice to the other is required.* 

However, many acts still employ both devices, election of remedies and 
transfer of the full cause of action. In weighing and construing third-party 
rules under these statutes, the great importance of the distinction between 
the two election provisions of the act should not be overlooked. The eco- 
nomic thought crystalized into the election provision within the employer- 
employee relationship must be distinguished from the narrow purpose of 
the other election provision as an instrument of legal technique. 

While there is, or was at the time of the enactment of the laws, difficulty 
in allocating interests to employer or employee, there should be no such 
difficulty within the ambit of third-party rules. A narrow and forced con- 
struction of the third-party rules should, therefore, be studiously avoided, 
and the rules should receive the broad and liberal construction which is 
given other provisions of the compensation acts. 

7 A British court posed these questions even with respect to the election of remedies as 
against the employer: Selwood v. Townley Coal and Fireclay Co., Ltd., [1940] 1 K.B. 180, 187 


(C.A.); 93 L.J. 332 (1943); 191 L.T. 241 (1941). Cf. Toomey v. Waterman S.S. Corp., 123 

F. ad 718, 721 (C.C.A. ad, 1941). 
8 See Mr. Justice Stone in Doleman v. Levine, 295 U.S. 221, 229 (1935): “While it seems 
beyond the resources of judicial ingenuity to construe the statute [the election provision of the 
’s Act] so as to give it a wholly consistent and harmonious operation . . . .” ; 


Lord Stirling in Field v. Longden & Sons, [1902] 1 K.B. 47, 56 (C.A.): “The Workmen’s 
Compensation Act was intended for the benefit of workmen, not for that of the legal profes- 
sion.” 


% E.g., Cal. § 3852; Conn. § 5231; Ill. § 29(9) (if third party elects not to be bound by the 
act); Wis. § 102.29. Cf. also the statutes, note 28, supra, and Kandelin v. Lee Moor Contract- 
ing Co., 37 N.M. 479, 24 P. 2d 731 (1933) (rules regarding assignability and splitting of a 
cause of action yield to provisions of Workmen’s Compensation Act). 





THE CONCEPTION OF WAR AS A 
LEGAL REMEDY* 


GerHart Hussertt 


TOPIC B: THE OBJECT OF LEGAL ACTIONS AND THE 
ENDS OF WAR 


I 


THE RELIEF SOUGHT BY THE PLAINTIFF IN A LAWSUIT 


1. Every legal action is brought for the purpose of obtaining some 
particular result, which is the relief sought by the plaintiff.”* The peti- 
tion for (some) relief is an essential part of the plaintiff’s action. The 
plaintiff when bringing his suit must do more than just tell the court 
what has happened in the past and has caused him to take the matter 
into court. He will be required to make suggestions as to how the court 
should act with a view to remedying the injury which the plaintiff has 
(allegedly) suffered. 

Ordinarily, these suggestions will take the form of a specific demand 
upon the court. The plaintiff will define his desire for a particular relief 
by suing for the recovery of damages, cancellation of a deed, decree of 
divorce, etc. No general statement can be made as to how specific the 
plaintiff’s prayer for judicial relief must be. In that respect legal require- 
ments vary according to time and place. 

Under formulary systems of civil procedure as we find them prevailing 
in early laws, the prayer for relief by the complainant is controlled by 
rigid rules.” It must be precise, and it is immutable. Modern systems of 
procedural law take a more liberal attitude in the matter, and increasing- 
ly so in recent years. The plaintiff may have the privilege of asking for 
alternative relief (injunction or damages), or cumulative relief (injunc- 
tion plus damages), as the case may be. He also enjoys considerable free- 


* Second instalment of an article, the first of which appeared in Vol. 12, No. 2. 

T Professor of Law, National University, Washington, D.C. 

7 Pomeroy, Code Remedies § 347 (5th ed. 1929). 

7% We remember here the rigidity with which the ancient Roman law of procedure handled 
the plus petitio in actiones certae. Gaius, Inst. § 53 et seq.; English translation by Poste, 511 
(3d ed. 1890). Thus where the plaintiff sues for 100, but can prove only 9, his suit will be 
dismissed. In the post-Diocletian period of Roman law the strict provisions against plus 
petitio were relaxed, and subsequent amendments in the complaint permitted. Wenger, op. 
cit. supra, note 63, at 277. 
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dom regarding amendments to his original petition. In suits in equity the 
courts may be satisfied with a prayer for “general relief,” and retain 
jurisdiction to grant complete relief. The municipal courts of justice, 
operating under modern codes of procedure, have wide discretionary 
power to attune relief to need.” 

Yet, as heretofore, the courts are in no position to ignore the relief 
specified by the complainant in his petition and to substitute for it some 
other relief which has not been asked for. Just as the court cannot render 
a valid judgment outside the cause of action stated in the complaint,” 
so a judicial decree granting the plaintiff a relief entirely different from 
the one he has prayed for would be invalid. 

Among the primary ends to be obtained through judicial intervention 
is legal certainty. It may be the sole relief sought by the petitioner. Such 
will be the case where the petition is for a declaratory judgment. But this 
is exceptional. Material as the establishment of legal certainty be- 
tween the parties is in any kind of legal action, the final result which the 
plaintiff desires to attain lies, as a rule, beyond that goal. Not satisfied 
with having validated his cause of action, the plaintiff wants certain 
additional measures to be taken; he wants the past wrong to be righted 
in a practical way. With this in mind he may pray for a court decree that 
will secure him full money compensation for the loss incurred through 
the defendant’s unlawful conduct. 

2. Some observations may be added concerning the relation between 
“cause of action” and the “relief sought’’ in a legal action. 

The breach of duty, as it has occurred in the past and constitutes a 
cause of action for the plaintiff , may be called a cause of action also in the 
sense that it causes the injured person to bring the particular action. 

Suppose suit is brought for the recovery of damages. The plaintiff 
goes into court to obtain a money judgment in his favor. The judgment, 
to the extent money can do that, will restore him to the position in 
which he would find himself had there been no breach of duty by the 
defendant. May the relief desired by the plaintiff not also be described 
as a cause of, or better, perhaps, for, his action? 


7 Thus Rule 54(c) of the Federal Rules of Civil Procedure provides that “every final judg- 
ment shall grant the relief to which the party in whose favor it is rendered is entitled, even 
if the party has not demanded such relief in his pleadings.” See Liquid Carbonic Corp. v. 
Goodyear Tire and Rubber Co., 38 F. Supp. 520, 525 (1941); Kansas City St. L. and C.R. Co. 
v. Alton R. Co., 124 F. 2d 780, 783 (1941); Reconstruction Finance Corp. v. Goldberg, 143 F. 
ad 752, 756 (1944). 3 Moore’s Federal Practice, 1944 Supp., at 216. See also Borchard, Declara- 
tory Judgments 426 (2d ed. 1941). 


78 See Restatement, Judgments, § 8, Comm. c (1942). 
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Pomeroy has warned us against confusing the two concepts “cause of 
action” and “relief sought.” Says the learned author:”° 

Every action is brought in order to obtain some particular result which we term 
the remedy, which the code calls “relief” This result is not the “cause of action.” 
.... It is true that this final result, or rather the decree of obtaining it, is the pri- 
mary motive which acts upon the will of the plaintiff and impels him to commence 
the proceeding, and in the metaphysical sense it can properly be called the cause of 
his action, but it is certainly not so in the legal sense of the phrase. The final result is 
the “object of the action” as that term is frequently used. 

With this, we agree. The term “cause” should be used only to denote 
facts which have occurred before the action caused by those facts is under- 
taken—or, where the term is used in the procedural sense, to denote the 
statement of those facts. 

In this connection we must remember that all human acts are caused 
by facts and events which precede in time the particular act. In order to 
grasp the true meaning and nature of an act (any act), we must consider 
not only the cause, or causes of the act; we must, moreover, take into 
account its objective: the end which the author of the act desires to 
achieve by so acting. 

When planning to do a specific act, the individual anticipates in his 
mind the happening of certain things as a result of his act, if and when 
successfully completed. The anticipation of things to occur in the future 
—as e.g., judgment in favor of the person who plans to take legal action— 
creates a desire in the person which impels him to act. It is the anticipa- 
tion of the desired result which we call the motive of an act. Correspond- 
ingly, the practical result, which the author of the act contemplates as 
something to be attained through his own initiative (although the co- 
operation of others may be required), constitutes the object (objective) 
or end of the act. 

It should be noted that in the daily life of individuals the motives 
which prompt them to act are often rather obscure; that the objects of 
many acts are not clearly conceived. Moreover, where the particular act 
is a complex one, and is continuing in its nature, it may easily happen 
that while the action progresses a gradual change in the object as orig- 
inally contemplated is taking place. At a later stage of his activity 
some result may appear desirable to the author of the act, which differs 
widely from what he had in mind when commencing the action. 

This will not happen in a legal action which is brought in a national 


7 Pomeroy, Code Remedies § 347 (sth ed. 1929). See Vinson v. Graham, 44 F. 2d 772, 
776 (1930); Dorr Cattle Co. v. Des Moines Nat. Bank, 127 Iowa 153, 162, 98 N.W. 918, 922 
(1905). 





THE CONCEPTION OF WAR AS A LEGAL REMEDY 261 


court of justice. There the author of the act, i.e., the plaintiff, is required 
to state at the outset, and to define with reasonable certainty, the object 
of his action, the relief sought by him. And he will not be permitted to 
change at will his original objective, although he may be authorized to 
make later amendments to his petition. In the eyes of the law, the legal 
action has one end and one motive, which persists throughout the court 
proceedings until final decision is reached. 

This being so, legal actions although progressing in time through vari- 
ous procedural phases are of a peculiarly static nature. The status quo 
idea prevails in judicial proceedings. This must be so in an action where 
the complainant seeks redress from a wrong that has been done to him 
in the past. He desires to be restored, through judicial decree, as nearly 
as possible to the position in which he found himself before the duty owed 
him by the defendant was breached. Suits in equity seem less static than 
actions at law. The difference is one of degree rather than in kind: 

The question to be answered by the court in its final decree is always 
the same: is the plaintiff entitled to the particular relief for which he has 
asked in the proper fashion and at the proper time? No vagueness in re- 
gard to the plaintiff’s motive, and no shifting from one motive (and the 
corresponding object of the action) to another can or will be tolerated 
in judicial proceedings. 

II 


THE ENDS OF WAR IN THE LIGHT OF THE CLASSICAL DOCTRINE 
OF THE JUST WAR 


1. Hugo Grotius, who in that respect expresses the views of earlier 
writers,** tells us that there can be “no other just cause for undertaking 


8° Unica est et sola causa justa inferendi bellum, injuria accepta (There is a single and only 
just cause for commencing a war, namely, an injury sustained): Victoria, De Jure Belli (see 
supra, note 67) No. 13; English translation in Classics of International Law 170. Victoria 
so holds upon the authority of Augustine, In Pentat. VI, 10 (34 Migne, Patrologia Latina 
781), and Thomas Aquinas, Secunda Secundae qu. 40, art. 1. The same views have been ex- 
pressed by Franciscus Suarez, De Bello, Sect. I, 7; Sect. IV, 1. Suarez, De Bello, being part of 
De Triplici Virtute Theologica (De Charitate, Disp. XIII), was first published in 1621, four 
years after the author’s death. Photographic reproduction of the 1621 ed. in Classics of Inter- 
national Law: Suarez, Selections from Three Works, 797 (1944); English translation by Wil- 
liams and others, id. 800, at 805, 816 (1944). See also Robert Bellarmine, De Laicis sive Saecu- 
laribus (being part of De Controversiis Christinae Fidei, 1586); English translation by Kath- 
leen E. Murphy ch. 15, p. 71 (1928). 

There exists a large modern literature on the classical doctrine of the just war. See the 
recent discussion by Husserl, supra, note 67, at 584 et seq. where further references may be 
found. In this connection, the reader will also find helpful the recent publication Vitoria et 
Suarez: Contribution des Théologiens au Droit International Moderne (Paris, 1939). The 
book contains, in systematic arrangement, many abstracts from the writings of Victoria and 
Suarez, in the original Latin and in French translation. 
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war than injury [sustained]”;** and, on the next page, he states* that 
“authorities generally assign to wars three just causes, defense, recovery 
of property, and punishment (defensio, recuperatio rerum, et punitio).”* 

The latter statement immediately follows a paragraph in which the 
author observes that “the sources from which wars arise are as numerous 
as those from which lawsuits (actiones forenses) spring; for where judicial 
settlement fails; war begins (wbi judicia deficiunt, incipit bellum). Actions, 
furthermore, lie either for wrongs not yet committed, or for wrongs 
already done.’’*4 

Here, clearly, Grotius is concerned with “cause of war” in its juridical 
sense. He thinks of the just cause of war as a substantive right which, 
under the Law of Nations, entitles the injured nation to resort to war 
against the wrongdoing nation. 

Grotius does not confine himself, however, to using the term causa in 
this one sense. The same word serves him to denote the object, or ends 
of the just war. But this is not all. Taking into consideration other 
statements by the same author concerning the causes of war, we shall 
find that, in fact, the term is used in a variety of meanings. 

Thus, in the twenty-second chapter of the second book Grotius dis- 
cusses the two concepts of “justifiable causes’ and “persuasive causes.’”*s 
He informs us that the first to observe this distinction was Polybius,” 
who in this connection uses the terms “cause” and “pretext’’ respective- 


®t Grotius, De Jure Belli ac Pacis II, 1, 1, 4 (1625); Translation in Classics of International 
Law 170. 


§2 Grotius, II, 1, 2, 2. Note the statement by Fuller, C. J., in Kansas v. Colorado, 185 U.S. 
125,.144, 22 Sup. Ct. 552, 559, 46 L. Ed. 838, 845 (1902): “The publicists suggest as just causes 
of war, defense; recovery of one’s own; and punishment of the wrongdoer.” 


*3 In this connection Grotius calls attention to the fact that Livy, L. V, c. 49 § 3, enu- 
merates the same three objects of the just war. There, Camillus, on the eve of decisive battle 
with the Gauls (390 B.c.), exhorts the Romans “to have before their eyes the temples of the 
gods, their wives and their children, the soil of their native land, with the hideous marks of 
war upon it, and all things which it is right to defend, to recover, to avenge (omnia quae 
defendi repetique et ulcisci fas sit).” The Loeb Classical Library, Livy III, English translation 
by Foster, 164 (1940). 


54 Dantur autem actiones aut ob injuriam non factam, aut ob factam 
reparetur, aut ut puniatur. Grotius, II, 1, 2, 1; translation 171. See id. Prolegomena No. 25 
(translation 18), referring to Demosthenes, Or. VIII § 29. 


8s As to the distinction between causae justificae and causae suasoriae, see also Grotius, 
II, 1, 1, 1. Cf. Christian Wolff, Jus Gentium Methodo Scientifica Pertractatum (1749) § 621 
et seq. A photographic reproduction of the edition of 1764 is to be found in Classics of Interna- 
tional Law, English translation by Drake (1934). 


% The Histories, III, 6; The Loeb Classical Library, Polybius III, English translation by 
Paton, 14 et seq. (1922). A similar distinction between the real motives of war and mere pre- 
texts is made by Thucydides, VI, 33. And see the other authors listed by Grotius, II, 22, note a. 
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ly.*” For the purpose of making clear to his readers the different meanings 
of the two expressions, Grotius gives several illustrations which he takes 
from Ancient History. In none of these illustrations has the word ‘‘cause”’ 
(causa) the legal meaning of a just or unjust cause of action. 

In all cases included in his list the author uses the terms cause and 
pretext to differentiate the true motives which have prompted the nation 
to go to war in the particular instance, from mere pretexts for her recourse 
to force. In each case, the true motive (which is called causa) behind the 
war is one to which no legitimate object of war corresponds. Thus it may 
be desire for glory, for national aggrandizement, etc. 

But the author goes beyond that. In one case—it concerns the Second 
Punic War—Grotius describes as cause of war the “indignation of the 
Carthaginians at the agreements which the Romans had extorted from 
them.” Here the word “cause” is used to denote a nation’s pre-war 
state of mind, which has not even crystallized into a specific motive of 
action. 

In a theory of war which is founded on the distinction between just 
and unjust causes of war, a more precise use of the term “‘cause” might 
be expected. But perhaps we should not press the illustrious author too 
hard on that particular point. The discussion of justifiable and per- 
suasive causes of war takes place in the chapter of Grotius’ opus which 
deals specifically with the unjust causes of war. There, the author feels 
justified in including in his discussion, under the heading of unjust 
causes, all kinds of improper motives, and of an aggressive state of mind 
of a nation, which may have some bearing upon her decision to go to war. 

Let us concentrate then on Grotius’ observations which occur in the 
course of his general discussion of the causes, i.e., the just causes of war.** 
These observations reflect a state of ambiguity in regard to the use of 
the phrase “cause of war,” which pervades the writings on this subject 
throughout the formative era of the Law of Nations. 

Virtually all writers on war during that period use the word causa in 
a dual sense. 

a) In its first meaning the term causa denotes specific—real—facts 
of the past which, in the eyes of International Law, constitute a wrong.* 

*7 In the Greek original the words employed are alria (cause) and rpéyacis (pretext). 


Grotius himself uses the Greek expressions interchangeably with the Latin words causa and 
practextum. 


*§ Grotius, De Jure Belli ac Pacis, II, 1, 1, 4; 2, 2. 
*9In this connection the observations by Alberico Gentili concerning the distinction 


between the beginnings (principia) and causes of war are worth remembering. Causes, he says, 
precede consideration and deliberation; they cause us to make the particular decision (eficiunt, 
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This concept of cause of war is identical with the “cause of action” (and 
the variants of the phrase in other languages) under municipal laws of 
procedure. 

b) In its second meaning causa means the just cause for which the 
particular war is fought: the causa finalis of war.®° This “‘cause’’ is in fact 
the object, or end, of the just war. As pointed out before, to most of the 
classical authors the object of the just war appears to be a threefold one. 
No war ought to be undertaken except for the purposes of defense, re- 
covery of one’s own, punishment of the wrongdoer. 

It certainly does not promote clarity, if the same word causa is used to 
denote something that is anticipated by the belligerent state as the de- 
sired result of its action by force (if and when successfully terminated), 
and then again, to denote certain facts which have preceded the war: the 
international wrong done by the other state. 

Writers of the eighteenth century have removed this terminological am- 
biguity. They will speak of the object or purpose of war and distinguish 
it from the cause of war. Thus Vattel™ tells us that “‘the nation alone has 
a right to make war to which an injury has been done or is about to be 
done.” He then continues: “From the same principles we likewise deduce 
the purpose or lawful object of every war, which is to avenge or prevent 
an injury.” Similarly, Bynkershook” describes ‘‘the defense or recovery 
of one’s own’’ as one, if not the sole, object of war. 


ut ita judicemus). Beginnings, on the other hand, are the first acts of men in matters which 
have already been the subject of consideration and deliberation. Gentili, De Jure Belli, I c. 20 
(1598). Photographic reproduction of the 1612 ed. in Classics of International Law 152; 
English translation by Rolfe, 94 (1933). We find the same thoughts expressed by Polybius, 
The Histories, ITI, 6, 5, 6, to whom Gentili refers. 


% William Matthaei, Libellus de Bello Justo et Licito (1512), as quoted by Regout, La 
Doctrine de la Guerre Juste 130 n. 4 (1935), says this: Causa justa et pro qua juste moveri 
bellum potest... . est triplex, scil., defensio, correctio, recuperatio. 

Gentili, in the chapter on the Causes of War, discusses the matter along the lines of the 
Aristotelian distinction between efficient, formal, material, and final causes. The author 
identifies the final cause of war with the ultimate goal of war (fimis belli), which is peace. 
Gentili, supra, note 89, I c. 7, III c. 1; Classics of International Law 55, 470, translation 35, 
289. 


%* Vattel, Le Droit des Gens III § 27 § 28 (1758); English translation in Classics of Inter- 
national Law 244 (by Fenwick, 1916). In the French original Vattel speaks of le but, ou la fin 
légitime de toute Guerre. Cf. United States v. The Active, Fed. Cas. No. 14, 420 (1814), quoting 
Vattel. 


% Quaestiones Juris Publici I c. 1 (1737); Classics of International Law 2 (1930); English 
translation by Frank, 15. The passage reads as follows: “In other words, the only correct ground 
for war (sola belli ratio) is the defense or recovery of one’s own. However, I do not hold this 
to be the sole object of war (belli finem esse). It is the accepted view that a nation which in- 
jures another is, together with its realm, forfeited to the injured nation; and if the injured 
nation so desires it may make the confiscation the object of the war. Certainly the war does 
not and ought not to end upon reparation of the injury suffered 





SRP ear a et 


THE CONCEPTION OF WAR AS A LEGAL REMEDY 265 


2. The notion of the final object or end of war is by no means alien 
to early writers on the Law of War. In fact, since the days of Augustine; 
discussions have never ceased concerning the end (fimis) of a just war, 
toward which the intention of the prince who engages in war ought to be 
directed. Augustine declares the lawful end of war to be peace: Wars are 
waged to attain peace (bellum geritur ut pax acquiratur).®* The doctrine 
that peace is the sole end of a just war has been universally accepted by 
scholastic and post-scholastic writers on War.” 

The question arises as to how this doctrine is related to and may be 
harmonized with the statements by the same authors regarding the 
three ‘‘causes” for which the just war may be fought. 

a) Much depends here upon our proper understanding of what is 
meant by peace. 

The wrong committed by the (allegedly) guilty nation, B—the breach 
of a duty owed to the other nation (A)—constitutes a disturbance of the 
peaceful relations between the two nations. If thereupon A takes action 
by force against B, A may be said to be working toward restoration of 
the relationship of peace. The final settlement of the particular dispute 
through the medium of war (in which A’s just cause has prevailed) is 
intended to restore the status of justice on the international scene, so far 
as the relations of A and B are concerned. 

If peace is the final goal of the war which is based on a just cause, 
peace, it would seem, must be identical with the relief sought and ob- 
tained by the injured nation—which relief may include certain measures 
to be taken by the victorious party after termination of the war, so as to 
guarantee compliance with the terms of the peace settlement. 

The chief concern of scholastic writers on War is the offensive war. 


‘ Says Victoria:5 “Since there can be no doubt that in a defensive. war 


force may be employed to repel force (Dig., 1, 1, 3), this is also proved 
with regard to an offensive war, that is, a war in which we are not only 
defending ourselves or seeking to recover property, but where we are 
trying to avenge ourselves for some wrong done to us (ubi petitur vindicta 


% Augustine, Epist. 189 ad Bonif. 6 (33 Migne, Patrologia Latina 856). A similar statement 
is to be found in Cicero, De Officiis, I c. 23 § 80: War ought to be entered upon in such a way 
that its aim should seem to be nothing else than peace (Jta bellum suscipiatur, ut nihil alind 
nisi pax quaesita videatur); cf. id. c. 11 § 35. 


% See Victoria, De Jure Belli (supra, note 67), Prob. 6; Suarez, De Bello, VII, 5; Pierino 


Belli, De Re Militari et Bello Tractatus IT, 1, 3 (1563), photographic reproduction in Classics 


of International Law 28, translation by Nutting, 59 (1936); Bellarmine, De Laicis (supra, 
note 80) c. 15 p. 73. 


95 De Jure Belli, Prob. 4 (Classics, 166, 274). See Suarez, op. cit. supra, note 80, Sect. I, 5, 6 
(Classics 798; translation 803). 
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pro injuria accepta).” The just, offensive war is regarded as an act of 
retributive justice (actus justitiae vindicativae), its primary objective being 
the punishment of the wrongdoer, the guilty nation.” 

The prince who engages in war for a just cause acts as a representative 
of international justice. He fulfills his task, which is compared to that of a 
judge who proceeds against the individual wrongdoer,” by meting out 
punishment to the guilty prince (and state), and securing indemnity for 
the injury sustained. 

Successful termination of the just war reestablishes the status of inter- 
national justice in a lawful way. The injured nation has obtained the 
desired relief. The wrong perpetrated upon her prior to the war has been 
atoned. Since justice and peace belong together inseparably,” restoration 
of justice and restoration of peace would seem to be the same thing. 

Why is it then that throughout the discussions concerning the just 
causes of war, peace is specifically mentioned as the final goal of the 
just war? 

There is another aspect to the proceedings of extreme violence which 
we call war. The concept of war as a legal action for the purpose of re- 
storing justice must not blind us to the fact that war, from whatever 
cause it may originate, constitutes in itself the most serious disturbance 
of the peaceful relations among nations. While it is true that nation A, 
by breach of her obligations toward nation B, violates the state of 


equality and justice between the two, it is equally true that the latter 
(B), by resorting to war with a view to righting the wrong done to her, 
brings about an open rupture of the relationship of peace between A 
and B. 

Nation B may have a valid cause, and the right to take offensive action 


% Thomas Aquinas, II, II, qu. 40, art. 1; Summula Cajetani, s.v. Bellum; to this, Vander- 
pol, La Doctrine Scolastique du Droit de Guerre, at 64 et seq. (1919); Regout, op. cit. supra, 
note go, at 90. Suarez, De Bello, IV, 4, 5; see Kipp, Moderne Probleme des Kriegsrechts in der 
Sp&tscholastik, 55, 112 (1935); Beaufort, La Guerre comme Instrument de Secours ou de 
Punition 150 (1933). And see Eppstein, The Catholic Tradition of the Law of Nations 83, 
97 (1935). 

9? Victoria, De Jure Belli, No. 17; Suarez, De Bello, II, 1; IV, 5—7 (Classics 799, 805; transla- 
tion 865, 818). See Scott, The Catholic Conception of International Law 41 (1934); Rommen, 
Staatslehre des Franz Suarez, S.J., 295 (1926). This is not the place to discuss.the doctrine ac- 
cording to which the prince who engages in a just war combines the functions of interested 
party, prosecutor, judge, and sheriff, all in one. This doctrine has its roots in Thomistic philos- 
ophy. See Thomas Aquinas, Summa II, II qu. 67, art. 1; and to this Beaufort, 62 et seq. As- 
signment to the prince of the function to rule with judicial authority on the justness of his own 
cause has been severely criticized by Gabriel Vasquez, Commentaria in I, II S. Thomae, I, 
Disp. 64, c. 3, nos. 14, 15 (1598). See Regout, 233 n. 1. Regout’s own observations in the mat- 
ter, id. 233 et seq., are hardly convincing. 


»* “There is no peace apart from justice.” Belli, op. cit. supra, note 94, II, 1, 3 (Classics of 
International Law 28, 59). 
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against A. Yet B—with the cooperation of A who responds by force— 
creates a state of affairs which is just the opposite of peace. 

Absence of war, to be sure, is not identical with a genuine peace among 
men, which is defined by Augustine as ordinata concordia.” But certainly 
the presence of armed hostilities and peace are mutually exclusive. In 
order to secure a true and lasting peace, a nation may be compelled to 
forego temporarily the state of peace; she may have to fight, and to fight 
hard and long, for her ideal of a just international life. That this should 
be done only for the most cogent reasons, and after careful examination 
of the validity of the cause of war, is uniformly stressed by writers on 
the subject. If then the particular nation commences hostilities, how can 
she be sure that, by winning the war and restoring the state of justice 
impaired by her adversary, she will also gain a genuine peace that will 
endure? 

War, the inexorable antagonist of peaceful life, does not seem very con- 
ducive to creating a state of international affairs where there will be no 
more reason for resorting to war. If early recurrence of hostilities, which 
even if resorted to for a just cause would seem to belie the idea of peace, 
is to be avoided, war must accomplish something more than reparation of 
a wrong that has been committed in the past. 

Where this line of reasoning is adopted, we are concerned with the 
post-war consequences rather than with the immediate object of the war 
as it was anticipated by the nation who takes up arms to remedy an in- 
jury sustained. We are looking beyond the termination of the contest by 
arms toward something which is expected to materialize, if and when 
justice has been restored: a state of international affairs that begins its 
continuing existence when the war is over. 

The expectation of an enduring peace may be disappointed notwith- 
standing the fact that the war (which was supported by a just cause) has 
been brought to a victorious end. A nation may win the war but lose the 
peace. 

If war is a bilateral transaction, so is peace. In order that peace be re- 
established and be set on firm ground, faithful cooperation of the victori- 
ous and the defeated nation is required. It is for this reason that termina- 
tion of the war by way of compromise may be better sometimes than 
all-out victory by one party over the other. 

b) These and similar facts of international reality are on the minds of 
early writers on the Law of War when they speak of peace as the end of 


” I.e., “ordered harmony.” Augustine, De Civitate Dei, 19, 13 (41 Migne, P.L. 640). 
Cf. Gentili, op. cit. supra, note 89, L. III c. 1 (Classics 472, 290). 
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the just war, in addition to and beyond the goal of righting a past wrong. 
In so doing they take war out of the narrow confines of juridical thought, 
and place it within the larger context of historic reality as experienced 
by states and nations in the particular era. 

The two views—one, the narrower, conceiving of war as a legal action 
without judicial interference, and the other, the broader, visualizing war 
as an essential part of the totality of international life as we have known 
it to these days—do not contradict one another. Rather the two aspects 
of war complement and to a certain extent correct each other. In fact, 
for a full understanding of the intrinsic nature and the scope of war, it 
would seem necessary to combine the two views. What do we find? 

Let us assume that nation A has recourse to war against nation B, 
and that A’s war is supported by a just cause of action. A has been im- 
pelled to act by a dual motive. The first objective of A’s action is the 
relief sought by A through the medium of warlike force: redress of the 
injury that has been inflicted upon A by B prior to the war, and also 
reparation of the harm caused to A by B’s unjust war.’ The first ob- 
jective is the end of the war as a legal action: under the scholastic theory 
of war, primarily a punitive action. 

Facing in their mind the second objective, the rulers of nation A en- 
visage the situation in which A will find herself when victory is won; 
they contemplate the further steps which ought to be taken in order to 
secure a lasting peace between the two nations. The second objective of 
the war may be called the war aims of the particular nation. 

The relation of the two objectives (objects) and of the corresponding 
motives, of the war undertaken by one nation against another, is one of 
subordination rather than coordination. With reference to the second 
objective (the war aims) the first objective—the object of war as a legal 
action—is the near end of war; the former is the final or ultimate goal of 
the war. 

We shall find that whenever the object or (near) end of a human action 
is subordinated to some ulterior goal, such subordination will materially 
affect the nature of the near end. Looked at from the point of view of the 
final goal, the near end of the action, and all activity that leads up to it, 
are reduced to a means through which the final result (which the author 
of the act anticipates in the second objective of his undertaking) is to be 
achieved.** Where this is so, the motive behind the action as directed 

1° See Victoria, De Jure Belli, Nos. 16-19; Suarez, De Bello, VII, 7 (Classics 814, 840). 


1% Propter hoc maxime licet bellum, ut sit quasi via ad honestam pacem (this is the chief 
reason why war is permitted: See as it were, toward an honest peace). Suarez, 
De Bello, VII, 20 (Classics 819-51). 
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toward the near end will lose much of its power as an independent motive. 
It may become wholly subservient to the second motive. This may not 
have been the case when the action was commenced. Rather, it may be 
the effect of a gradual process, in the course of which both motives are 
affected and changed.*” 

In that the interest of the warring nation shifts, as war progresses, to 
the post-war state of affairs which she hopes to establish through final 
settlement of the war, the focus of attention is turned away from the 
object of war as a legal remedy. As the concept of war as a means by 
which to obtain relief from an injury suffered loses its hold on the mind 
of the author of the war, the vision of a just cause of action becomes 
blurred. The post-war status of peace which nation A visualizes while 
fighting her war is not the status quo. Rather is A looking forward 
toward the establishment of a new, a better world, that will emerge, it 
- is hoped, from the war, if and when won by A—a world of national and 
international peace and tranquillity. 

The justice and durability of the peace to follow the war between A 
and B would seem to have no direct relation to the justice of the cause 
of A’s war. Where war is thought of in terms of a forceful means to bring 
about basic changes in the preexisting relationship of the belligerent 
states, how can such changes be properly measured by the nature and 
gravity of the injury (allegedly) inflicted upon nation A prior to the war? 
If the desire to validate through war her cause of action has ceased to be 
the controlling motive of A’s war, there seems to be no reason why a 
just cause for the war of A against B should be required at all. 

The dangers inherent in this trend of thought are obvious. Forgetful- 
ness about the idea of war as a means to restore the status quo impaired 
by an international wrong, opens the way to abuse of the device of war 
for the purposes of national aggrandizement and conquest. Total eclipse 
of the near objective of war—which has been wholly obscured, and is 
virtually absorbed, by the second objective: to secure a permanent peace 
—is indicative of a state of mind in which nations no longer care about 
the justice of the causes of their wars. 

Nation A, dissatisfied with things as they are on the stematienh 
scene, may feel justified to resort to war against her neighbor B for the 
purpose of creating a better, a more just world—as A sees it from the 
standpoint of her own national interests. A is put to fight for her concept 
of a better world because B has different views as to what constitutes a 
state of genuine peace between the two. In that event, nation A, what- 


102 See p. 260, supra. 
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ever she may have to say about the ultimate object of her action, uses 
war as an instrument of national policy. A wages an offensive war to 
bring about a change in the relationship between A and B, a change 
deemed desirable by the former, but resisted as undesirable by the latter. 

c) This would be a war fundamentally different from the just war which 
the authors adhering to the scholastic doctrine have in mind. As they 
see it, restoration of justice by way of “defense, recovery of property, 
and punishment”** is an end in itself (although, as a rule, they do not 
call it by this name). Yet, there is another, the final objective of the war: 
the just peace. 

The relation of the two objectives has never been made quite clear. 
In some way the former must be affected by the latter. It would seem 
that the sincere desire for a durable peace will have a mitigating effect 
as concerns the retributive measures which may be taken by the vic- 
torious nation against the defeated nation. 

Bellarmine (as others have done before him)'** emphasizes the im- 
portance of a good intention of the prince who resorts to war. Good inten- 
tion is one of the conditions of a just war. It is directed toward the end 
(finis) of war, which is “peace and public tranquillity.” He who has 
authority and a just cause (the author says), and yet makes war from a 
love of revenge or the desire of increasing his domain sins seriously; 
he acts against charity and is a “wicked soldier.’”° 


1°3 See text to note 83, supra. 


1°¢ Bellarmine (supra, note 80) tells us that those who treat of such matters usually enumer- 
ate four conditions of a just war, lawful authority, a just cause, a good intention, a suitable 
method. Previously, the famous Italian jurist Baldus (1327-1400) had maintained that for a 
just war five things are required: persona, res, causa, animus, et auctoritas. Still other authors 
have recognized only three conditions, viz., person, cause, and intent. See the discussion of 
the matter in Belli, De Re Militari et Bello Tractatus, note 94, supra, II, 1, 2 (1563). Belli 
himself suggests reduction of the conditions of the just war to two: person and cause. For 
the former (he says) includes intent and authority, and the latter, matter and cause. Belli, 
Classics of International Law 28 (translation 59). 


*°5 Malus miles. Belli, on the authority of Johannes Calderinus (Bolognese canonist who 
died in 1365) whom he quotes, maintains that “even when war is declared on just grounds (ex 
justa causa), if it is waged ruthlessly and with a view to vengeance (si tamen geratur ex rancore, 
et ultionis intuitu), it thereby becomes unlawful, so that things captured may not rightly be 
retained.”’ Belli, id. II, 1, 5 Classics, 28, 60). According to Calderinus and Belli, lack of good 
intention on the part of tthe warring nation (A) vitiates her whole war. A’s evil intention as 
evidenced by ruthless warfare invalidates the justice of her cause of war. In other words, 
when A resorts to war against nation B, not only must it have a valid cause of action (justia 
causa belli), and the right of action—the right to war: auctoritas—but, moreover, the final 
objective of A’s war, her war aim, must be just. 

Bellarmine, op. cit. supra, note 80, English translation, at 74, takes a different, less radical, 
position in the matter: If, and only if, a prince resorts to war without authority or without a 
just cause, “he sins against justice, and he is not so much a soldier as a robber.” This is not 
so in the event that the prince (and his state) has a just cause of war, and the right to war, 


but has recourse to force to attain an evil end (propter finem malum bellat). See our text pre- 
ceding this footnote. 
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“Good intention” may be said to operate as a check upon excessive 
demands on the part of the author of the war when victory is won. The 
second objective (the war aims) will, if properly conceived, confine the 
right to obtain relief from the injury sustained within the limits set by 
the requirements of a just and lasting peace.*® The near object of war, on 
the other hand, circumscribes the legitimate aims of war, in so far as re- 
course to force can be justified only by a just cause of action: the inter- 
national wrong committed by the other party prior to the war. 

We see here before us a peculiar system of checks and balances. There 
is a good deal of truth and wisdom in this system. It can operate if, and 
as long as, there is an international community which subscribes to these 
two axioms: (1) that a distinction can be made, ought to be made, and 
is actually made, between just and unjust causes of war; and (2) that to 
war is assigned the function—not the only, yet the material function—in 
the life of nations and states to serve as a legal remedy to vindicate, 
through the medium of armed force, international justice. 

Where the conception of war as a legal remedy prevails, stress will be 
laid on the first objective, the near end of war. But since war is always 
and of necessity more than a legal action, the second motive will also 
be present. Wars have never been waged for the sole purpose of restoring 
the state of affairs prior to the war. 

The war which is fought for a just cause is actuated, then, by a duality 
of motives. Both of them look toward the future, as all motives do. The 
one, however, which corresponds to the near end of the war operates as a 
conservative force, working for preservation of the status quo. The other 
motive, to which the notion of a just peace corresponds, is set in motion 
by, and gains momentum through, the spiritual forces of progress. 

No realistic approach to war can ignore the ultimate goal of war, which 
is peace. Rather the question is as to how to reconcile the two motives 
and objects of war. This dilemma makes apparent the limitations of the 
juridical approach to war. 

1. Of the two motives only the first lends itself to definition under the 
Law of Nations. There is no denial of the fact that many wars of the past 


16 Suarez, De Bello, Sect. VII, 5 (Classics of International Law 814, 839), points out that 
the victorious prince whose war was supported by a just cause is entitled to recover all things 
unlawfully withheld by the enemy; in addition, he has the right to compensation for the ex- 
penses of war and all harm caused by the other’s wrong. Moreover, since war is not merely a 
matter of justitia commutativa—as defined by Aristotle, Nic. Eth. p. 1131a (The Loeb Classical 
Library, English translation by Rackham, 266, 1934), but also a matter of justitia vindica- 
tiva (retributive or criminal justice), the author of the just war may exact punishment from 
the defeated enemy. At the same time, Suarez reminds us that the primary end of war is 
the establishment of a lasting peace (hic est finis praecipuus belli, pacem statuere in futurum). 
In view of this, the victorious prince may demand of his adversary all that appears necessary 
for the maintenance of peace in the future. Cf. Victoria, De Jure Belli § 19. 
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have been undertaken to solve international disputes. So far as its near 
object is concerned, war has often served as a crude substitute for judicial 
action. The actual controversy that gave rise to the particular war has 
been settled through force and a subsequent peace treaty between the 
nations concerned. Many people will be reluctant to admit that there 
is such an aspect of war, and that it is a legitimate aspect—so far as it 
goes. But a thing is what it is whether we like it or not. 

Nations have taken up arms to free the soil of their homeland from 
the yoke of the invader, to regain territories previously taken from them 
through aggressive force, to aid an ally who had become the victim of 
unprovoked aggression. Is there anyone to tell us that, in 1939, Poland 
when resisting Germany’s ruthless attack, and England and France when 
subsequently declaring war upon Germany, had no just cause of war under 
the Law of Nations? 

2. As to the second motive, all attempts to reduce it—and the cor- 
responding final goal of war—to a legal concept must prove futile. 

When we speak of war as an institution of International Law we do 
not refer to war as a means to secure a genuine peace. War as an instru- 
ment of peace (an instrument ill-fitted for that purpose) is beyond the 
reach of any system of International Law. To attain the ultimate goal of 
war—this must be left to the wisdom and imagination of the rulers of 
the nations concerned. In that respect, the real task lies ahead when hos- 
tilities are terminated. 

3. Similar problems do not arise in legal actions before national or 
international courts of justice. The applicable procedural laws do not 
allow for subordination of the complainant’s motive, which is defined in 
his petition for a particular relief, to some ulterior motive. 

It is true that the plaintiff, or the public prosecutor in a criminal action, 
is always impelled by some motive that looks beyond termination of the 
litigation. Thus where X sues for divorce he wants dissolution of his 
marriage by judicial decree (near motive of his action). But, in addition, 
the divorce decree will serve him as a means to secure a peaceful life 
which was denied him during his unhappy marriage; or he may seek 
divorce because he wants to marry someone else (secondary or final mo- 
tive). Similarly, in a criminal case, the prosecutor wants conviction of 
the accused person. In his action, the prosecutor may be further moti- 
vated by the desire of ridding society of the particular criminal, and also 
by anticipation of the deterring effect that the sentence ought to have 
upon other wrongdoers. 

In the eyes of the law, all such secondary motives and ends lie outside 
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the range of the legal action, which has but one end: the relief sought 
and granted in the action. The idea of finality of the decision reached in 
compliance with the controlling rules of procedure is essential to any 
judicial action. This idea is not inconsistent with the requirement that 
the parties to the action specifically subject themselves to, and promise 
to carry out the terms of, the judicial decree—as we know it to be the 
case in early laws,"*’ and may also be the case in modern arbitration pro- 
ceedings. In that the litigation is terminated, with or without coopera- 
tion of the litigants, the final word is spoken in regard to the issues on 
which the action has turned. 

In this sense, it may be said, every legal action leading up to judicial 
adjudication is a “last” action. So far as the relation between the two 
parties is concerned, termination of their legal dispute does not open up 
a new future; rather it bars future developments inconsistent with the 
rule of law which is embodied in the court’s final decree. 

Each action in a national court of law is, at the same time, related in a 
peculiar way to earlier actions on similar issues. The doctrine of stare 
decisis may not be rigidly observed in the particular system of municipal 
law. Yet it is in the nature of things that the judge visualizes the case 
before him as the last link in the chain of prior cases in which legally 
equivalent problems were involved. Allowing for isolated instances where 
it may be otherwise, we can say truthfully that while every legal action 
under municipal laws is a “last” action, no legal action under municipal 
laws is a “first” action. 

The same is not true for controversies between states and nations in 
which a solution is reached through the exercise of force. There are no 
binding precedents for the particular war between states A and B. An 
element of uniqueness is inherent in any war.’ Of no war can it be said 
that it is a last war, in the sense we have used the word “‘last’’ with refer- 


107 See supra, note 63. 


+08 The same is true, to a lesser degree, for international disputes which have become sub- 
ject to adjudication in an international tribunal of justice. Cf. art. 59 of the Statute of the 
Permanent Court of International Justice (Publications of the Court, Series D, No. 1). 

The life of states and nations on the international scene is less static, and its patterns are 
less definite and uniform, than is the case in the life of individuals in the domestic sphere. 
It must also be remembered that the community of nations, ever since it was clearly con- 
ceived (by Victoria) in the sixteenth century, has always consisted of a limited number of 
member-nations, each of them known as this individual international person—Sweden, Spain, 
France, etc.—proud of, and eager to preserve, its individuality. States and nations cannot be 
brought down to the common denominator of “the reasonable man of ordinary prudence” 
around which the rules of municipal systems of law have been built. Husserl, Interpersonal 
and International Reality: Some Facts to Remember for the Remaking of International Law, 
52 Ethics 127, 130 (1942). 





274 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ence to legal actions in national courts of justice. The finality charac- 
teristic of judicial decrees (from which there is no appeal) is never present 
in the settlement of an international dispute, which has been arrived at 
through the medium of war and a subsequent treaty of peace. Leading 
authorities on International Law have, however, taken the position’” 
that the conclusion of a final peace treaty precludes revival of the war 
by resuming hostilities for the original cause. We concede that there 
exists a rule of unwritten International Law to that effect. The procedural 
effect of a court’s final decree, which we.call res judicata, has its analogue 
in the effect which the terms of a treaty of peace exert upon the pre- 
ceding controversy between the belligerent states. In both cases, the 
decision reached in the particular dispute constitutes an estoppel to 
renew the contest—by arms in one case, by juridical reasoning in the 
other— between the same parties and upon the same cause. This is a 
far cry from saying™® that a final treaty of peace has of itself the power 
to establish a state of perpetual peace between the former enemies. 
Many peace treaties concluded at the end of long and bloody wars have 
solemnly proclaimed that the peace to follow shall be an eternal one. 
Other wars between the same nations and involving the same or similar 
issues have followed. 

So far as the issues rendered res judicata are concerned, final adjudica- 
tion of their dispute by court decree creates a state of permanent peace 
between the litigants. Under modern municipal laws, perpetuity of the 
peace thus established is guaranteed by the court’s authority over the 
parties. In the international field, on the other hand, the defeated nation 
(A) can subsequently renew the old dispute. In so doing A breaches the 
peace treaty which she was compelled to sign at the end of the lost war. 
Yet A has the power to start a second war for the original cause against 
B, the victorious party in the first war. 

It is true that there can be no war unless nation B is willing to co- 
operate, and does cooperate by taking up arms herself. But A is in the 
position to force B into the relationship of a new war. Failure on B’s 
part to accept A’s challenge to a second contest by arms would be equiv- 
alent to a submission to A’s will; B would concede therewith to A the 
right to set aside, by unilateral act, the settlement reached in the first 


9 Christian Wolff, Jus Gentium Methodo Scientifica Pertractatum § 987 (1749); Vattel, 
Le Droit des Gens IV § 19 (1758); Wheaton, Elements of International Law 368, § 3 (1st 
ed. 1836), § 544 (1866 ed. by Dana, reprinted in Classics of International Law), 2 Wheaton’s 
International Law 621 (7th English ed. by Keith, 1944). 


1° Vattel, § 19; see Wheaton, at 360. 
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war. In any case—whether it has been responded to by force or not— 
recourse to armed force by nation A will upset the state of affairs as it 
was established between the two powers by their treaty of peace in 
termination of the prior war. 

No system of International Law can undertake to guarantee an inter- 
national structure of peace, which has its foundations in wars of the past, 
and may collapse under the impact of future wars. If the community of 
nations is to assume the role of a guarantor of peace, it will have to 
abolish first the institution of war. 

As long as the remedy of war is available to independent states and 
nations, it remains the primary concern of the belligerents themselves— 
with the possible assistance of their friends and allies—to set their future 
relationship on the firm basis of a lasting peace. This goal, the ultimate 
object of war, has rarely been attained. 

While it must be admitted that nations have sometimes succeeded in 
securing, through the medium of war, the relief sought in the particular 
action, it is equally true that in no case could there be any certainty as 
to how long the ihternational status arrived at through war and subse- 
quent peace treaty was going to last. This uncertainty is one of the 
primary reasons why war has proved such an unreliable, and in the long 
run ineffective, means of settling international disputes. 





THE ASSIGNABILITY OF EASEMENTS IN GROSS 


GERALD E. WEtsx* 


HEN we read in a legal textbook a rule of law stated une- 

quivocally, we are inclined to accept it. However, textbook 

writers can make mistakes, and courts, by way of dicta, can 
continue to repeat the mistakes. 

Such a mistake has been made and continuously repeated by textbook 
writers and by the dicta of the courts with respect to the question of the 
assignability of easements in gross. As a result, much confusion has been 
introduced into the realm of law dealing with the assignability of ease- 
ments, and the courts have struggled to create exceptions so as not to fol- 
low an alleged rule which-should have been renounced and forgotten long 
ago. 

In general, textbook writers and law publications recite the alleged rule 
in virtually the same form in which it is set forth in American Juris- 
prudence ** 

An easement in gross is a mere personal interest in the real estate of another. 
Subject to some authority to the contrary, the rule followed by the great majority of 


courts is that an easement in gross is so essentially personal to the grantee that it is 
not assignable or inheritable and cannot be made so by the terms of the grant. 


Such is the type of statement which is generally found in most of the 
commercial legal publications.’ 

The principal distinction between an easement in gross and an easement 
appurtenant is that in the first there is not, and in the second there is, a 
dominant tenement. The ridiculousness of the alleged rule becomes im- 
mediately apparent when it is realized that easements for railroads, pub- 
lic highways, street and interurban railways, pipe lines, and canals, and 
public service easements of all types, such as power lines and telephone 
lines, are easements in gross. As a result of this erroneous statement of the 
law by textbook writers and in early cases, the courts have generally felt 
duty bound to repeat it by way of dictum, and have then proceeded to go 

*Division Attorney, American Telephone and Telegraph Co., Denver, Colorado. 

* Vol. 17, “Easements,” § 11. 


2 Jones, Easements § 39 (1938); Thompson, Real Property § 341 (1939); Amer. & Eng. 
Encyclopaedia of Law vol. 10, p. 403 (2d ed., 1899); 19 Corpus Juris § s. 


3 American Jurisprudence vol. 17, “Easements,” § 12 (1938); 91 Corpus Juris § s. 
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to great lengths to find the easement involved in the particular case to be 
an easement appurtenant, and, if unable to do so, have proceeded to create 
an exception or to find a reason for not following the alleged rule. 

The origin of the so-called rule was an early English case, Ackroyd v. 
Smith,4 which held that the right, granted in a conveyance of land to the 
grantees of the premises and all persons having occasion to resort thereto, 
of passing, for all purposes, through a certain road having no terminus 
upon the premises was not one which inhered in the land conveyed, did 
not concern the premises conveyed or the mode of occupying them, and, 
therefore, did not pass to a subsequent assignee of the land. The gist of 
the decision, however, seems to be that the court thought the true con- 
struction of the granted right was to use the road for purposes unconnec- 
ted with the enjoyment or use of the land and that such a right would not 
pass to an assignee of the land “and appurtenances.” The court said: “If a 
way is granted in gross it is personal only and cannot be assigned .. . . 
so common in gross sans nombre may be granted but cannot be granted 
over.” Obviously, the quoted rule, if it were a rule, related to a mere ease- 
ment of way or of passage which was not appurtenant to land and in which 
there was no investment—the type of right which might well have been 
regarded as a mere license at that time. 

The so-called rule of the Ackroyd case, if it were followed at all, should 
have been limited in its application to easements or privileges of passage, 
but the textbook writers and the courts, by dicta, in general referred sim- 
ply to easements in gross. As a result, instead of strictly limiting the ap- 
plication of the so-called rule to easements of way or passage which were 
not appurtenant and renouncing it in other types of cases and especially 
in those in which the parties creating the easement obviously intended 
that it should be assignable and not personal, the courts, generally, have 
stated the alleged rule as a dictum, and then avoided it. So has confusion 
grown. 

It appears that the reason for the original pronouncement was that the 
privilege granted (an easement of passage) was of the type which was or- 
dinarily a mere license and that no fraud or serious deprivation of right 
would result if assignment were not permitted. Further, it was the type 
of easement which, if it could be assigned in severalty, or if it could be in- 
herited, would lead to the possibility of a greatly expanded number of 
people who would be entitled to use the easement. In the absence of re- 
cording statutes, of an accurate description of the way, of the way being 
appurtenant to land, and of any investment in the easement, it can readily 


* 410 C.B. 164, to Eng. Rul. Cas. 1 (1850). 
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be seen that the early-day courts might not wish to encourage the con- 
tinuous existence of such an easement. However, under present-day con- 
ditions, it is obvious that there is no good reason why ail easements in 
gross should not be held to be assignable, if such were the intention of the 


The trend of modern law has been toward the encouragement of the en- 
cumbering of the fee title, as illustrated by the increased use of building 
restrictions and zoning laws, and the recognition of many and varied 
rights reserved or granted in lands, such as mineral reservations, oil and 
gas leases, etc. With our modern recording acts, with their doctrine of 
constructive notice, it is practicable to permit the imposition of all sorts 
of encumbrances on realty, which, in the absence of such acts, would 
have been a source of confusion and inconvenience. Furthermore, the 
constant trend in modern law in the construction of written instruments 
or the interpretation of contractual arrangements has been to carry out 
the intention of the parties. In addition, it may be said that an easement 
in gross is ordinarily a present interest in land such as we normally expect 
to be assignable, and there appear to be no reasons of public policy to 
prevent the grantor’s intention from being carried out by making such an 
interest freely alienable. 

Despite the confusion which the repeated assertion of the alleged rule 
has created, an examination of the cases does not support the rule as an- 
nounced by the textbook writers. Although there are many dicta, the only 
American cases which the writer has been able to find which can be said to 
support the rule are the ones given in the appended footnote.’ Other cases 
which are sometimes cited in support of the alleged rule are found to be 
cases decided on the intention of the parties to convey a mere personal 


and, therefore, nonassignable right.® 


5 Boatman v. Lasley, 23 Oh. St. 614 (1873) (private way); Garrison v. Rudd, ro IIl. 558 
(1858) (private way); Waller v. Hildebrecht, ags Ill. 116, 128 N.E. 807 (1920) (alley for which 
no real necessity); Stockdale v. Yerden, 220 Mich. 444, 190 N.W. 225 (1922) (private way of 
which no formal assignment to plaintiff); Metzger & Co. v. Holwick, 17 Oh. C.C. 605, 6 Ohio 
C. D. 794 (1895) (driveway for which no real necessity) ; Fisher v. Fair, 34 S.C. 203, 13 S.E. 470 
(1891) (private alley for which no real necessity); Safety Bldg. & Loan Co. v. Lyles, 131 S.C. 
542, 128 S.E. 724 (1925) (driveway for which no real necessity); Steele v. Williams, 204 S.C. 
124, 28 S.E. 2d 644 (1944) (private alley for which no real necessity). 


* By proper construction of the language of the instrument, Hall v. Armstrong, 53 Conn. 
554, 4 Atl. 113 (1886); Mallet v. McCord, 127 Ga. 761, 56 S.E. 1015 (1907); Koelle v. Knecht, 
99 Ill. 396 (1881); Wadsworth v. Smith, 11 Me. 278, 26 Am. Dec. 525 (1834); Ross v. McGee, 
98 Md. 389, 56 Atl. 1128 (1904); Wilder v. Wheeler, 60 N.H. 351 (1880); Schultz v. Carter, 
153 Va. 730, 151 S.E. 130 (1930); or by looking “‘to the circumstances attending the transac- 
tion, the situation of the parties, the state of the thing to be granted and the object to be at- 
tained, to ascertain and give effect to the intention of the parties,” Waller y. Hildebrecht, 295 
Ill. 116, 128 N.E. 807 (1920). 
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All of the cases which are listed in the appended footnote, in support of 
the rule, relate to mere easements of way or passage. In all other American 
cases which the writer has found (aside from dicta or those which were de- 
cided on other grounds) the courts have either flatly refused to adopt the 
alleged rule or have found other ways to circumvent its application. Some 
courts have had the courage flatly to reject the alleged rule and to hold 
that an easement in gross as such is capable of assignment. Thus Massa- 
chusetts, in Goodrich v. Burbank,’ held a vendor of land may reserve to 
himself, “‘his heirs and assigns,” the right of taking water forever from a 
spring situated on the land through a pipe of definite dimensions and that 
such right need not be annexed to any particular estate. Wisconsin ex- 
pressed itself forcibly in Poull v. Mockley,* which involved a conveyance 
to the grantee, “‘his heirs and assigns forever,” of the right to take water 
from a well on the grantor’s premises, stating: “We cannot see any sub- 
stantial reason for holding that an easement in gross cannot be assigned or 
transferred, especially when the language of the grant shows unmistak- 
ably that the intention was that it should be enjoyed by the grantee, ‘his 
heirs and assigns.’ ” 

New York, in holding a right of way for a railroad an easement in gross 
which is transferable and inheritable like an estate in lands in Adantic 
Mills v. New York Cent. R. Co.,° said: 


The distinction oftimes made in the cases between a fee and an easement is based 
upon the use of those terms as indicating the uses to which the land or right of way 
may be devoted. A fee in this sense signifies the land itself, and the sum of all the 
uses to which the land may be devoted, while an easement or incorporeal heriditament 
is confined to a limited use. Nevertheless, in so far as duration of estates is concerned, 
an easement, or right in gross may be perpetual and inheritable, and transferable as a 
fee in lands.” 


In a recent New York case, Antonopulos v. Postal Telegraph Cable Co.," 
the court, in upholding the assignability of an easement in gross for a tele- 
graph pole line, limited by the grant to seven poles, refused to hold that 
the grant conveyed an easement by implication for twenty-nine addition- 
al poles, saying: 

, be a (Mass.) 459, 90 Am. Dec. 161 (1866), followed in Amidon v. Harris, 113 Mass. 
59 (1873). 


§ 33 Wis. 482 (1873), followed in Pinkum v. Eau Claire, 81 Wis. 301, 51 N.W. 550 (1892), 
with respect to an easement for a canal or raceway and a highway. 


9126 Misc. 349, 214 N.Y. Supp. 123 (1926). 
1° Citing Miner v. New York Central & H. R.R. Co., 123 N.Y. 242, 25 N.E. 339 (1890). 
*t 261 App. Div. 564, 26 N.Y.S. 2d 403 (1941). 
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It is difficult to conceive of a just basis for added rights by implication. This is 
especially so when it is recalled that at one time an easement in gross was so narrowly 
construed and was deemed so personal to the grantee that it was not assignable. 

. Later, although courts do not favor by construction an easement in gross... 
it was recognized as transferable and inheritable. 


In general, however, the influence of the alleged rule was such that the 
courts felt obligated to give it lip service, after which they proceeded to 
negative or circumvent its application in numerous ways: 

1. By giving effect to the evident intention of the parties that the ease- 
ment in gross should be assignable. 

2. By saying a grant to one “his heirs and assigns” must be interpreted 
to mean just what it says and that the law will recognize no difference in 
their legal incidents, as affecting the burdened property, between ease- 
ments appurtenant, incorporeal interests or estates in land in the nature 
of easements but subordinate to the fee, or mere servitudes.'’ 

3. By establishing almost universally the rule that an easement will 
never be held or presumed to be in gross if it can fairly be construed to be 
appurtenant.‘ This rule has been implemented by the adoption, in a 
majority of jurisdictions, of the rule that a right of way may be appurte- 
nant to land although the servient tenement is not adjacent to the domi- 


*2 Miller v. Lutheran Conference & Camp Ass’n, 331 Pa. 241, 200 Atl. 646 (1938). On 
this subject, the court stated: “In regard to easements in gross generally, there has been much 
controversy in the courts and by textbook writers and law students as to whether they have 
the attribute of assignability. There are dicta in Pennsylvania that they are non-assignable. 
Tinicum Fishing Co. v. Carter, . . . . ; Lindenmuth v. Safe Harbor Water Power Corporation, 
309 Pa. 58, 63, 64, 163 A. 159, 89 ALR 1180; Commonwealth v. Zimmerman, 56 Pa. Super. 
311, 315, 316. But there is forcible expression and even definite authority to the contrary. 
Tide Water Pipe Co. v. Bell, 280 Pa. 104, 112, 113, 124 A. 351, 40 ALR 1516; Dalton Street 
Railway Co. v. Scranton, 326 Pa. 6, 12, 191 A. 133. Learned articles upon the subject are 
to be found in 32 Yale Law Journal 813; 38 Yale Law Journal 139; 22 Michigan Law Review 
521; 40 Dickinson Law Review 46. There does not seem to be any reason why the law should 
prohibit the assignment of an easement in gross if the parties to its creation evidence their 
intention to make it assignable. Here, as in Tide Water Pipe Company v. Bell, the rights of 
fishing and boating were conveyed to the grantee—in this case Frank C. Miller—‘his heirs and 
assigns,’ thus showing that the grantor, the Pocono Spring Water Ice Company, intended to 
attach the attribute of assignability to the privileges granted.” 


"3 Tide Water Pipe Co. v. Bell, 280 Pa. 104, 124 Atl. 351 (1924). 


*4 Louisville and Nashville R.R. Co. v. Koelle, 104 Ill. 455 (1882); Kuecken v. Voltz, 110 
Ill. 264 (1884); Whittaker v. Harding, 256 Ill. 148, 99 N.E. 945 (1912); Goldstein v. Raskin, 
271 Ill. 249, 111 N.E. 91 (1916); Gulick v. Hamilton, 287 Ill. 367, 122 N.E. 537 (1919); Jones v. 
Stevens, 276 Mass. 318, 177 N.E. 91, 76 ALR sor (1931); Akers v. Baril, 300 Mich. 610, 
2 N.W. 2d 791 (1942); Collins v. Stewart, 302 Mich. 1, 4. NW. 2d 446 (1942); Wilson v. 
Ford, 209 N.Y. 186, 102 N.E. 614 (1913); Atlantic Mills v. New York Central R. Co., 221 
App. Div. 386, 223 N.Y. Supp. 206 (1927); Weigold v. Bates, 144 Misc. 395, 258 N.Y. Supp. 
695 (1932); Lindenmuth v. Safe Harbor Water Power Corp., 309 Pa. 58, 163 Atl. 159 (1932). 
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nant tenement.’ Further, this rule has been extended in its scope by sug- 
gesting or declaring that when expenditures are made for a work which 
the easement is designed to serve, the easement is appurtenant to the 
work.”® 

4. By the recognition of the assignability of profits a prendre*’ and 
then holding the easement to be either a profit a prendre or in the nature 
of a profit a prendre.” 

5. By excepting water rights in gross and rights of way for ditches.’® 

6. By declaring the easement to be an interest or estate in land (as 
distinguished from an incorporeal right) because permanent structures 
were installed in or erected upon the land.?° 

7. By distinguishing between easements designed for commercial ex- 
ploitation and easements for personal enjoyment.” 

8. By declaring that of necessity the attributes of nonassignability do 
not inhere in rights of way granted to public service corporations.” 

g. By declaring that state statutes which provide that every species of 
property, except a mere possibility not coupled with any interest, may be 
transferred, make such rights assignable unless they are expressly or by 
necessary implication made personal to a particular individual.” 

10. By holding applicable to easements state statutes which declare 
conveyances of real estate to be in fee, even though words of inheritance 


ts See annotation: “May right of way be appurtenant where the servient tenement is not 
adjacent to the dominant.” 76 ALR 597 (1932). 


*6 Lindenmuth v. Safe Harbor Water Power Corp. 309 Pa. 58, 163 Atl. 159 (1932); Sweet- 
land v. Grants Pass New Water, Light & Power Co., 46 Ore. 85, 79 Pac. 337 (1905). 


?7 Profits a prendre in gross are universally held to be inheritable or assignable (if granted 
in fee), even though not admeasurable, on the basis that such rights are interests in land. See 
Amer. & Eng. Encyclopaedia of Law vol. 10, p. 403 (2d ed., 1899); note in 32 Yale L. J. 
813 (1923); 19 Corpus Juris § 11, and cases cited therein under note 25. 


*§ See Cross v. Berlin Mills Co., 79 N.H. 116, 105 Atl. 411 (1918); Davis v. Briggs, 117 
Me. 536, tos Atl. 128 (1918). 


19 Osnes Livestock Co. v. Warren, 103 Mont. 284, 62 P. 2d 206 (1936); Patterson v. Cham- 
bers Power Co., 81 Ore. 328, 159 Pac. 568 (1916). 


2° Standard Oil Co. v. Buchi, 72 N.J. Eq. 492, 66 Atl. 427 (1907); Cross v. Berlin Mills Co. 
79 N.H. 116, tos Atl. 411 (1918); Cumberland Pipe Line Co. v. Lewis, 17 F. ad 167 
(D.C.E.D. Ky., 1926). 


21 See Miller v. Lutheran Conference & Camp Ass’n, 331 Pa. 241, 200 Atl. 646 (1938). 
22 Ocean Shore R. Co. v. Spring Valley Water Co., 87 Cal. App. 188, 262 Pac. 53 (1927). 


23 Fudickar v. East Riverside Irr. Dist., tog Cal. 29, 41 Pac. 1024 (1895); Callahan v. 
Martin, 3 Cal. (2d) 110, 43 P. ad 788 (1935). 
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are not used unless a lesser estate is specifically provided for in the in- 
strument.** 

With respect to the Illinois view, it will be noted that two Illinois cases, 
Garrison v. Rudd** and Waller v. Hildebrecht,“ which involved easements 
of way or passage, upheld the alleged rule that an easement in gross is 
personal and not assignable. A reading of the last-mentioned case dis- 
closes that it was difficult to ascertain the intention of the parties as to 
assignability. However, accepting both cases as authority for the rule in 
Illinois, it is interesting to see how the effect of its adoption has been elim- 
inated by other cases. Thus the Illinois courts have held that an ease- 
ment will not be presumed to be in gross if it can fairly be construed to be 
appurtenant.*? Further limiting the possible application of the alleged 
rule, Illinois has adopted the rule supported by the weight of authority 
that a right of way may be appurtenant to land even though the servient 
tenement is not adjacent to the dominant. And in Goodwillie Co.v. Common- 
wealth Eleciric Co. it was held that not only is it not necessary that the 
dominant and servient estates be contiguous, but it is not necessary that 
the right of way should terminate on the dominant estate. The case just 
cited has practically insured the interpretation of an easement as assign- 
able, if the parties so intended, by holding applicable to easements the 
Illinois statute which provides that “every estate in lands which shall be 
granted, conveyed or devised although other words heretofore necessary to 


transfer an estate of inheritance be not added, shall be deemed a fee simple 
estate of inheritance if a less estate be not limited by express words.’”” 

Michigan, which also adopted the alleged rule that an easement in 
gross is personal and not assignable in a case involving an easement of 
way or passage, likewise limited the possible application by adopting the 
rule, in Collins v. Stewart,*° that an easement will not be held to be in gross 
if it can fairly be construed to be appurtenant, and has sustained that rule 


24 Salem Capital Flour Mills Co. v. Stayton Water-Ditch & Canal Co., 33 Fed. 146 (C.C. 
Ore., 1887); Goodwillie Co. v. Commonwealth Electric Co., 241 Ill. 42, 89 N.E. 272 (1909). 


2519 Ill. 558 (1858). 
%6 ag5 Ill, 116, 128 N.E. 807 (1920). 


27 Louisville and Nashville R.R. Co. v. Koelle, 104 Ill. 455 (1882); Kuecken v. Voltz, 110 
Ill. 264 (1884); Whittaker v. Harding, 256 Ill. 148, 99 N.E. 945 (1912); Goldstein et al v. Ras- 
kin et al., 271 Ill. 249, 111 N.E. 91 (1916); Gulick v. Hamilton, 287 Ill. 367, 122 N.E. 537 
(1919). 

28 o4r Ill. 42, 74, 89 N.E. 272 (1909). 

2° Smith-Hurd Ann. Stat. (perm. ed.), ch. 30, § 12. 


3° 302 Mich. 1, 4 N.W. 2d 446 (1942). 
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notwithstanding the silence of the deed as to the lands to which the ease- 
ment might be appurtenant.* 

Among the cases which have been cited as upholding the alleged 
rule are three easement-of-way or passage cases from South Carolina. 
However, it should be pointed out that in those cases the court stated that 
the right of way was not reasonably or essentially necessary to the en- 
joyment of the premises, and that the rule in South Carolina is that for a 
right of way to be appurtenant and to inhere in the land it must be neces- 
sary to the enjoyment of the land. Consequently, easements which would 
elsewhere be held to be appurtenant must be held in South Carolina to be 
in gross, if they are not essentially necessary to the enjoyment of the land. 

It is apparent from what has been said that there is very little support 
for the alleged rule, and what support there is, is confined to mere ease- 
ments of way or passage. Furthermore, it will be noted that with the ex- 
ception of a recent South Carolina case, decided under the unusual rule 
of that state, the cases are fairly old and some of them are of very ancient 
vintage. Arrayed against this weak and confined support for the alleged 
rule are a considerable number of cases holding that an easement without 
a dominant tenement may be created in perpetuity and may be, by its 
terms, or by the intention of the parties, made assignable. These cases 
cover a wide variety of types of easement. Such being the state of the 
law, it is high time for the courts and textbook writers to end the confusion 
over the assignability of easements. 

There is not now, and there has not been for a long time, any valid rea- 
son whatsoever why a distinction should be drawn between easements in 


3* In Akers v. Baril, 300 Mich. 619, 2 N.W. 2d 791 (1942). 


3? Railroad right of way: Ocean Shore R. Co. v. Spring Valley Water Co., 87 Cal. App. 188, 
262 Pac. 53 (1927); Atlantic Mills v. New York Central R. Co., 126 Misc. Rep. 349, 214 N.Y. 
Supp. 123 (1926). 

Street railway right of way: Dalton Street Railway Co. v. Scranton, 326 Pa. 6, 191 Atl. 133 
(1937). 

Water pipe line right of way: Goodrich v. Burbank, 12 Allen (Mass.) 459, 90 Am. Dec. 161 
(1886); Amidon v. Harris, 113 Mass. 59 (1873). 

Canal and highway right of way: Pinkum v. City of Eau Claire, 81 Wis. 301, 51 N.W. 550 
(1892). 

Mill race right of way: Patterson v. Chambers Power Co., 81 Ore. 328, 159 Pac. 568 (1916). 

Right of way for booms in river: Cross v. Berlin Mills Co., 79 N.H. 116, 105 Atl. 411 (1918). 

Oil pipe line right of way: Standard Oil Co. v. Buchi, 72 N.J. Eq. 492, 66 Atl. 427 (1907). 

Oil pipe line and telegraph and telephone lines: Tide Water Pipe Co. v. Bell, 280 Pa. 104, 
124 Atl. 351 (1924). 

T line right of way: Antonopulos v. Postal Telegraph Cable Co., 261 App. Div. 
564, 26 N.Y. Supp. 2d 403 (1941). 

Power line right of way: Sweetland v. Grants Pass New Water, Light & Power Co., 46 
Ore. 85, 79 Pac. 337 (1905). 
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gross and easements appurtenant with reference to assignability or in- 
heritability. As stated previously, it is understandable that the early-day 
courts, in the absence of public records, should have been loath to en- 
courage the continuous existence of easements of way or passage which 
were not appurtenant to land. Such easements, being unconnected with 
the use or enjoyment of land, were not of a nature to place a subsequent 
purchaser of the servient tenement upon notice; and, if they were assign- 
able or inheritable, there was no way in which the owner of the servient 
tenement could readily ascertain what persons were entitled to the enjoy- 
ment of the easement.*? However, since the advent of recording statutes 
and probate court records, any objections based upon lack of notice or 
indefiniteness have been swept away. It is common practice to record in- 
struments conveying permanent rights in land. In the absence of such 
recording, the subsequent purchaser, without actual notice, is not bound 
if the easement is not open and visible, so as to constitute notice. Under 
such circumstances, we should cease attempting to make distinctions with 
reference to the assignability or inheritability of easements based on 
whether we determine them to be in gross or appurtenant. 

From a practical standpoint, it is perfectly obvious that, whether a 
burden on land is called an easement in gross or an easement appurte- 
nant, the two things are of the same nature, and influence the property in 
exactly the same way. Consequently, we should, in keeping with the 
trend of modern law, be honest with ourselves and the future. We should 
frankly say of these two types of easements: “The law will recognize no 
difference in their legal incidents, as affecting . . . . property, merely be- 
cause they have different names.”** Then we can freely apply the true rule 
of construction—the intention of the parties. 


33 Profits a prendre, although burdens of a very similar nature and subject to the same 
criticisms, have been universally held to be inheritable or assignable (if granted in fee). See 
note 17, supra. 

34 Tide Water Pipe Co. v. Bell, 280 Pa. 104. 124 Atl. 351 (1924). 
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TEACHING ROMAN LAW IN TWENTY HOURS 
Atsert A. EXRENZWEIG* 


EARLY all American writers who have dealt with the problem 

N of Roman-law teaching have supported its advancement in 

American law schools.’ This unanimity, however, cannot be ful- 

ly explained with a lack of opposition, but is partly due to the near-extinc- 
tion of this teaching which has made it seem no longer worth a fight. 

No attempt will be made to convince the reader that henceforth a knowl- 
edge of Roman law should be required of all American law students as an 
indispensable part of their education. The obvious discrepancy between 
endeavor and result has probably contributed to the current disinclina- 
tion toward Roman law.? The purpose of this paper is to show that a short 


* Formerly member of the Austrian Bar, now of the New York Bar. 


* The following books and articles whose authors favor the teaching of Roman law will be 
cited by the names of their authors: Auld, Roman Law in Canadian Law Schools, 11 Can. B. 
Rev. 530 (1933); Breen, Need for the Roman Law in the Law-School Curriculum, 23 Ore. L. 
Rev. 182 (1944); Buckland and McNair, Roman Law and Common Law (1936); Cassidy, The 
Teaching and Studying of Roman Law in the United States, 19 Geo. L. J. 297 (1931);- Dicey, 
The Extension of Law Teaching at Oxford, 24 Harv. L. Rev. 1 (1910); Emmott, Legal Educa- 
tion in England, 54 Alb. L. J. 181 (1896); Foster, The Study of Roman Law, 7 Yale L. J. 207 
(1898); Hanbury, The Place of Roman Law in the Teaching of Law To-Day, J. Soc. Pub. 
Teach. of Law 14 (1931); Hewart, The Study of Roman Law, an Address, 5 Can. B. Rev. 564 
(1927); Jolowicz, The Teaching of Roman Law, J. Soc. Pub. Teach. of Law 22 (1926); Lee, 
The Place of Roman Law in Legal Education, 1 Can B. Rev. 132 (1923); Leonhard, American 
Remembrances of a German Teacher of Roman Law, 18 Yale L. J. 583 (1909); Jones, The 
Problem of the Law School, 1 Calif. L. Rev. 1, 9 (1912); Lefroy, Rome and Law, 20 Harv. L. 
Rev. 606 (1907); Lobingier, The Value and Place of Roman Law in the Technical Curriculum, 
49 Am. L. Rev. 349 (1915); Maine, Roman Law and Legal Education, in Village-Communities 
in the East and West 330 (3d ed. 1876); Marshall, Roman Law: Its Study in England, 26 Law 
Mag. & Rev. 288 (1901); McIlwain, Legal History in American Colleges, 7 Am. L. Sch. Rev. 
1119 (1934); Pincoffs, The Object and Value of the Study of Roman Law, 15 Am. L. Rev. 555 
(1885); Ramage, The Value of Roman Law, 39 Am. L. Reg. 280 (1900); Ramos, The Roman 
Law in the Philippines, 9 Phil. L. J. 185 (1929); Russell, A Plea for the Study of Roman Law, 
2 Intercoll, L. J. 1 (1892); Sherman, Roman Law in the Modern World (3d ed. 1937); Sher- 
man, The Value of Roman Law to the American Lawyer of Today, 60 U. of Pa. L, Rev. 
194 (1911); Smith, Roman Law in American Law Schools, 36 Am. L. Reg. (N.S.) 175 (1897); 
Vanderbilt, Law School Study after the War, 22 Can. B. Rev. 68, 80 (1944); Notes, The Study 
of Roman Law, 6 Alb. L. J. 245 (1872), The Study of Roman Law, 51 N.J. L. J. 232 (1928). 
But cf. Holmes, The Path of the Law, Collected Legal Papers 197 (1921), condemning the 
recommendation of Roman law teaching as “high among the unrealities.” 


* “Some of the American law schools have dropped Roman law altogether, others retain it 
as an optional luxury, and others, again, have relegated it to the preliminary ‘college’ course, 
where it struggles for existence among a host of elective courses.” F.P.W., Professors of 
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discussion of Roman legal concepts as part of an introductory law course 
would be highly useful. Without detracting from the necessarily non- 
systematic training in the common law, such a discussion would acquaint 
the student with the elements of a consistent and simple legal system and, 


at the same time, with the common basis and language of most foreign 
laws. 


This investigation will be limited to the curriculum of the average Amer- 
ican law school. It can exclude, therefore, from its scope the teaching of 
Roman law as a living law (South Africa, British Guiana, and Ceylon in 
its so-called Roman-Dutch modification‘), and as the historical basis of 
the civil-law systems (e.g., Louisiana, Continental Europe, Central and 
South America,’ Canon law,‘ Scotland,’ Quebec,’ the Philippines,* and 


Roman Law, Old Style and New Style, 11 J. Comp. Leg. (3d Ser.) 273 (1929). See also Reed, 
Present-Day Law Schools in the United States and Canada 559 (1928); Cassidy, supra, note 1, 
at 297 ff.; F.P.W., The Teaching of Roman Law in the United States, 13 J. Comp. Leg. (3d 
Ser.) 133 (1931). 

Yale College under Ezra Stiles seems to have been the first American school to teach Roman 
law. The classic period of such teaching was, however, the middle of the nineteenth century, 
when Kent and Story had established it by their writings, and when Harvard and Oxford 
ratified another “reception” of the Roman law. See Cassidy, supra, note 1, at 298 ff.; Sherman, 
The Nineteenth Century Revival of Roman Law Study in England and America, 23 Green 
Bag 624 (1911). In 1895 eight in fifty-six law schools taught Roman law. Dolan, The Roman 
Law in Legal Education, 51 Alb. L. J. 183 (1895). Even a few decades ago, many writers still 
expected Roman-law teaching to grow in this country. See, e.g., Smith, Roman Law in Ameri- 
can Law Schools, 36 Am. L. Reg. (N.S.) 175 (1897); Sherman, supra, note 1 at 197; Leonhard, 
supra, note 1, at 583. Kansas still requires knowledge of Roman law for its bar examination. 
Kansas, Gen Stat. § 7-123, Rule VI (1935). 


3 Until 1900 Roman law in its so-called ‘common law” modification was in force in most 
parts of Germany. See, e.g., Dernburg, Pandekten (1900). That National-Socialism has made 
the destruction of all vestiges of this tradition a prominent part of its program is significant 
perhaps for the ethical and philosophical value of Roman law. See Preuss, Germanic Law 
versus Roman Law in National Socialist Legal Theory, 16 J. Comp. Leg. (3d Ser.) 269 (1934); 
Breen, supra, note 1, at 185. 


4 For South Africa see, e.g., Wille, A Comparison of English and South African Law, 59 
S. Afr. L. J. 124 (1942); Lee, The Teaching of Roman-Dutch Law, J. Soc. Pub. Teach. of Law 
31 (1929); Lee, Roman-Dutch Law in South Africa, 40 L. Q. Rev. 61 (1924); Van Leeuwen, 
Commentaries on Roman-Dutch Law (2d ed. Decker, 1921); Wessels, The Future of Roman- 
Dutch Law in South Africa, 37 S. Afr. L. J. 265 (1920); Lee, The History of the Roman-Dutch 
Law, 10 J. Comp. Leg. (N.S.) 261 (1909); Bisschop, Modern Roman-Dutch Law, 24 L. Q."Rev. 
157, 170 (1908); J.W.W., Notes on the History and Development of Roman-Dutch Law, 20 S. 
Afr. L. J. 23, 111, 224, 343 (1903); J. F. v. O., Some Remarks on the Study of Roman-Dutch 
Law, 10S. Afr. L. J. 205 (1893). For Roman-Dutch law in other jurisdictions see, ¢.g., Bisschop, 
supra, at 157, 165; Hewart, supra, note 1, at 567. 

5 Taylor, The Jurisprudence of Latin America: The Fusion of Roman and English Law in 
the New World, 1 Va. L. Rev. 1 (1913); Knowles, A Guide to South American Law, 1 J Comp. 
Leg. (3d Ser.) 95 (1919); Lobingier, The Revival of Roman Law, 5 Corn. L. Q. 430 (1920); 
Trujillo Arrojo, Lecciones de derecho romano, comparado con la legislacién civil y procesal 
colombiana (4th ed., 1938); Kirchberger, The Significance of Roman Law for the Americas and 


[Footnote 5 continued on facing page; also footnotes 6, 7, 8, and 9] 
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the Canal Zone**). Nor is this paper concerned with the optional courses 
offered by a few great law schools. 

Three main functions are claimed for Roman-law teaching by its Ameri- 
can advocates: promotion of the historical understanding of the common 
law; preparation for the study of legal philosophy as well as of compara- 
tive and international law; and “methodological” training. 

Acquaintance with the Roman law has been said to be as indispensable 
to the lawyer as is the knowledge of history to everybody." But this claim, 
justified as it is where Roman law is taught as the actual or historical 
source of a living law, has lost much of its persuasive force elsewhere, 
since the abandonment of the study of law as a “science.” Moreover, 
the significance of the Roman law for the historical interpretation of 
common-law institutions'* has been found to be steadily decreasing*‘ and 


Its Importance to Inter-American Relations, [1944] Wis. L. Rev. 249 (1944). The Roman law 
has also decisively influenced the formation of Mohammedan law (see Ramos, supra, note 1, 
at 186; Ion, Roman Law and Mohammedan Jurisprudence, 6 Mich. L. Rev. 44, 197, 371 [1907- 
8]) and Hebrew law (see Daube, The Civil Law of the Mishnah: The Arrangement of the 
Three Gates, 18 Tul. L. Rev. 351 (1944]). See also Gsovski, Roman Law and the Polish Jurists, 
1 Seminar 74 (1943); Hermesdorf, De vorhouding van Romeinsch tot oud vaderlandsch recht 
in geschiedinis en academische opleiding (1939); Ciccaglione, Il diritto romano nelle consue- 
tudini delle citta di Sicilia, in Mélanges Fitting, vol. i, p. 231 (1907); Dobinovi¢, Vestiges de 
legislation byzantine 4 Kotor (1932); Blase, Bedeutung und Geltung des rémischen Privat- 
rechts in den baltischen Gebieten, Leip. Rechtsw. Stud., vol. 99 (1936). 

6 See O’Connor, The Origin and Development of Canon Law, 4 Jurist 54 (1944); Roelker, 
The Concept of Invalidating Laws, 3 Jurist 32 (1943); Cicognani, Canon Law 118, 131 (1934). 

7 See Gondy, Roman Law, North and South of the Tweed (1894); Note, the Romanization 
of Scottish Law, 22 B. U. L. Rev. 581 (1942); Muirhead, Roman Law (1937); Miller, The Place 
of Scotland in the History of Roman Law, 37 Jur. Rev. 162 (1925). 


8 See, e.g., Mignault, Le Code Civil de la Province de Québec et son Interprétation, 1 U. of 
Toronto L. J. 104 (1935). In Michigan and Wisconsin the Custom of Paris (based on Roman 
laws) was in force until 1810. See Beach, The Civil Law in America (1903). 

* See Ramos, supra, note 1, at 185, 187; Gamboa, An Introduction to Philippine Law 59 
(1939); Abreu, The Blending of the Anglo-American Common Law with the Spanish Civil 
Law in the Philippine Islands, 46 Chicago Legal News 408 (1914). 

1° See Note, The “Source of Law” in the Panama Canal Zone, 17 Mich. L. Rev. 497 (1919). 


*! Thompson, The Study of Roman Law, 40 Can. L. T. 189 (1920). See also Allen, Law in 
the Making, 160 (1927); Sherman, supra, note 1, at 199; Russell, supra, note 1,at 153; Hanbury, 
supra, note 1, at 16, 19. 

12 See, e.g., Smith, supra, note 2, at 182; Auld, supra, note 1, at 532, 534. Regarding the 
science” argument in general, see the writer’s The American Casebook: “Cases and Ma- 
terials,” 32 Geo. L. J. 224, 226, 230 (1944). 

13 See, e.g., Cocke, A Treatise on the Common and Civil Law, as Embraced in the Juris- 
prudence of the United States (1871); Plucknett, The Relations between Roman Law and 


{Footnote 13 continued on following page} 
*4 See Auld, supra, note 1; Harrison, On Jurisprudence and the Conflict of Laws 87 (1919). 


But cf. Witmer, Why Study the Civil Law, 8 Marq. L. Rev. 93 (1924), who stresses the increase 
in the number of references to civil-law sources in American decisions. 
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in any event’ to be greatly exceeded by the importance of English and 
American source material which cannot now be taught effectively for lack 
of time.** And finally, it has been pointed out that with the development 
of the theory of interpolations’ the Roman law itself has become a sub- 
ject of speculation and uncertain hypothesis. No wonder, therefore, that 
the study of Roman law, both in civil- and common-law countries,*’ has 
become tantamount to “mastering a set of technicalities more difficult 
and less understood than our own, and studying another course of history 
by which even more than our own the Roman law must be explained.’”** 

Similar objections may be raised against the study of Roman sources 
as an introduction to international law” or legal philosophy.” Nor should 
comparative law be taught as Roman law, in view of the far-reaching as- 
similation of Roman elements by modern legal institutions which en- 
ables “the ordinary student [to] get the results of the historical process 


English Common Law Down to the Sixteenth Century: A General Survey, 3 U. of Toronto 
L. J. 24 (1939); Scrutton, The Influence of the Roman Law on the Law of England (1885); 
Gueterbock, Bracton and His Relation to the Roman Law (1866); Ramos, supra, note 1, at 185, 
188; Lobingier, supra, note 1, at 352; Woodbine, The Roman Element in Bracton, 31 Yale L. J. 
827 (1922); Sherman, Salient Features of the Reception of Roman Law into the Common Law 
of England and America, 8 B. U. L. Rev. 183 (1928); Lobingier, The Modern Expansion of the 
Roman Law, 6 U. of Can. L. Rev. 152 (1932); Pringsheim, The Inner Relationship between 
English and Roman Law, 5 Camb. L. J. 347 (1935); Burdick, The Influence of Roman Law 
upon English and American Law, 3 J.B.A. Kan. 181, 306 (1935); Friedmann, A Re-examination 
of the Relations between English, American and Continental Jurisprudence, 20 Can. B. Rev. 
175 (1942); Dorsey, Roman Sources of Some English Principles of Equity and Common Law 
Rules, 8 Am. L. Sch. Rev. 1233 (1938). For the converse influence of Anglo-American law on 
the development of the civil law see Griinhut, English Law and the History of Continental 
Legislation, 20 J. Comp. Leg. (3d Ser.) 165 (1938). 


*8 See, e.g., Borchard, Some Lessons from the Civil Law, 64 U. of Pa. L. Rev. 570, 582 
(1916); Chafee, book review, 48 Harv. L. Rev. 523, 532 (1935); Lee, supra, note 1, at 134. 


*6 See F. P. W., The Teaching of Roman Law, etc., supra, note 2; F. P. W., Professors of Ro- 
man Law, etc., supra, note 2, at 274. 


7 See Gutteridge, Comparative Law as a Factor in English Legal Education, 23 J. Comp. 
Legisl. (3d Ser.) 130 (1941); Henry, The Teaching of Law at Oxford, 5 Am. L. Sch, Rev. 135 
(1923); F. P. W., Professors of Roman Law, etc., supra, note 2; Emmott, supra, note 1; 
Marshall, supra, note 1; Wenger, Der Heutige Stand der Rémischen Rechtswissenschaft 
(Munich, 1928), cited by F. P. W., The Teaching of Roman Law, etc., supra, note 2; Lee, 
supra, note 1, at 134. 


*® Holmes, The Path of the Law, Collected Legal Papers 197 (1921). 


19 See Maine, supra, note 1, at 351; Lee, supra, note 1, at 136; Hewart, supra, note 1, at 566; 
Sherman, supra, note 1, at 201; Russell, supra, note 1, at 5; Hanbury, supra, note 1, at 17; 
1 Austin, Jurisprudence, § 378 (1832). 


*° During the eighteenth century Roman law seems to have been studied in this country as 
the law of reason. See Cassidy, supra, note 1. See also, note, On the Roman Civil Law, 
3L. Rev. and Q: J. of Br. and For. Juris. 85, 89 (1846); Gilmore, Argument from Roman law in 
Political Thought, 1200-1600 (1941); Sherman, supra, note 1, at 195; Maine, supra, note 1, at 
337- 
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without going back to its beginnings.”* Acquaintance with modern civil- 
law systems will thus more aptly be gained by the study of any living 
European or Latin-American law, particularly since Roman law was never 
codified in a modern sense, and is, therefore, in many respects more similar 
to common-law sources than to a civil code.” 

Occasionally, advocates of the Roman law will also mention its unique 
value for the students’ ‘methodological’ training, and recommend the 
study of this “monument to the Roman genius of organization’’** as a 
“legal propaedeutic’’*4 in the first year of law school * or even in college.” 
Since, however, ‘‘methodological’’ training has always been considered as a 
mere by-product of Roman-law courses serving other ends, such as the 
study of legal history or of comparative law, no teaching technique has 
ever been devised to develop the methodological merits of Roman-law 
teaching. And since the historical texts*? used by the classical teaching 
technique are, of course, not teachable as a “system’’ and will, at best, 
impart a “working knowledge of Roman. law,’** the “methodological” 


7t Auld, supra, note 1, at 531. But see, e.g., Burdick’s Report on Roman-law teaching in 
Kansas, as quoted by Cassidy, supra, note 1, at 303; Auld, 532; Smith, Problems of Roman 
Legal History, 4 Col. L. Rev. 523, 524 (1904); Vanderbilt, supra, note 1, at 81; Koschenbahr- 
Lysowski, Le réle de droit Romain pour le droit comparé, in Lambert, Introduction a |’étude 
du droit comparé vol. I, p. 257 (1938). 


23See Buckland and McNair, supra, note 1, at p. xii (stressing the casuistic character of 
the Roman law); Jolowicz, Academic Elements in Roman Law, 48 L. Q. Rev. 171 (1932); 
De&k, The Place of the “Case” in the Common and the Civil Law, 8 Tul. L. Rev. 337 (1934); 
Leonhard, The Vocation of America for the Science of Roman Law, 26 Harv. L. Rev. 389 
(1913); Rheinstein, Common Law and Civil Law, A Comparison, 12 Pa. B. Ass. Q. 7 (1940). 


*3 Witmer, supra, note 14, at 94. See also Lefroy, supra, note 1. 


+4 Lee, supra, note 1, at 135; Lobingier, supra, note 1, at 372. See also Smith, supra, note 1, 
at 177. 


*5 See Lobingier, supra, note 1, at 371; Hanbury, supra, note 1, at 21 f. (recommending 
first-year Roman law as an antidote to the case method). But cf., e.g., Redlich, The Common 
Law and the Case Method in American University Law Schools 42 ff. (1914); Borchard, supra, 
note 15, at 582; Vanderbilt, Law School Study after the War, 20 N.Y.U.L.Q. Rev. 146, 160, 161 
(1944); Breen, supra, note 1, recommending a Roman-law course at a later stage. The writer’s 
experiences with the latter system in England and Germany have not been too favorable. The 
Austrian program providing for Roman-law study both at the beginning and at the end of the 
law course is obviously indefensible. 


6 See Lee, supra, note 1, at 139. 


27 The digest as teaching material has also been criticized as consisting of decisions rather 
than of briefs, and thus furnishing a better training for the judge than for the attorney. Auld, 
supra, note 1, at 531. Moreover, any attempt to go back to the Latin original will be rejected 
as an idea from which this country is “divided by three thousand miles of stormy ocean trav- 
ersed by our illiterate forefathers.” Chafee, book review, 48 Harv. L. Rev. 523, 531 (1935). 
Reading of the sources in Latin is urged by Hanbury, supra, note 1, at 23; Lee, supra, note 1, 
at 138; Jolowicz, supra, note 1, at 24. 


8 Kocourek, as quoted by Cassidy, supra, note 1, at 304. See also Auld, supra, note 1, at 
537; Buckland, as quoted ibid. at 305, regarding the teaching of Roman law at Cambridge 
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argument, which, however formulated, will stress the “systematic” char- 
acter of the Roman law, has never been put to the test. 

The question, whether a course in Roman law could and should be 
commended for its methodological value, will, therefore, be investigated 
in this paper with reference to a hypothetical teaching technique, rather 
than to past experience—a technique which would be adopted primarily 
to the development of such value. This investigation pressupposes the 
determination of the desirable scope of methodological education. 

The common law is not conceivable and, therefore, not teachable as a 
conceptual “system.” For this very reason it has become superior to any 
civil law under which judges, teachers, and writers have been compelled, 
over and again, to renew a hopeless fight against such rules of law as owe 
their recognition to nothing but temptingly systematic concepts.’? Ef- 
forts to “systematize’’ common-law learning will and should, therefore, be 
only partly successful. And, since good textbooks are few and necessarily 
voluminous, “systematic” study will in general be limited to misleading 
“dope sheets,” “canned briefs,” and “cram books” ;*° and the digest sys- 
tem of American law, unsatisfactory as it may be in many respects, will 
remain its only reliable guide. 

Thus (while the resulting “crisis” of first-term law teaching has been 
frequently described and lamented**) the student’s initial confusion is 
justly considered as a valuable and, indeed, indispensable first step on 
the road to a full understanding of the nature of the common law. On the 
other hand, the need for a “system” will always appear at later stages of 
the course in various attempts to substitute a rounded body of knowledge 
for a conglomeration of disconnected pieces of information.* It is here, in 
this search for a systematic comprehension of the law, that common-law 
teaching must necessarily fail when pursuing its primary task of training 
the common lawyer; and it is here that Roman-law teaching would, it is 
submitted, fulfil a vital function. 


and Oxford universities: “The students are required to have a general knowledge of the 
private law [Roman] as set forth in the ordinary manuals, and of the texts of Gaius and 
They are also required to study a special title in the Digest in the original.” 

See also supra, note 18. 

*° This tendency has often been attacked as “jurisprudence of concepts” (‘Begriffsjuris- 
prudenz’’). 

3° See the writer’s The American Casebook : “Cases and Materials,” 32 Geo. L. J. 224, 231, 
234, n. 61 (1944). 

3* See Moorhead, A Student’s View—and Later, 43 Col. L. Rev. 466 (1943); and the writer’s 
The American Casebook: “Cases and Materials,” 32 Geo. L.J. 224, 232 (1944). 


3? See, e.g., Vanderbilt, Report of the Dean of the School of Law for the Year 1943-1944. 
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Roman legal concepts are meaningful even if isolated from particular 
rules and may be used in varying relationships like the elements of an 
algebraic system. In their simplicity, consistency, and completeness, they 
are capable of embracing even many an irregular growth of the common 
law; and, by their remoteness and universality,’* they are, as teaching 
tools, superior to those of any modern civil law. Moreover, Roman con- 
cepts, used as a “shorthand of jurisprudence,”’*+ can serve to abbreviate 
the language of judicial opinions and, most important, can furnish a badly 
needed “legislative dialect.’’s 

These arguments for Roman-law teaching have found their classic ex- 
pression in a celebrated essay by Sir Henry Maine, who, after a critical 
analysis of English legal usage, recommends that terminology be made a 
“distinct department of legal education.” In this education Maine sees 
the following “‘uses of the Roman jurisprudence to the student of Legisla- 
tive and Legal Expression”’: 

First, it serves him as a great model Next, it is the actual source of what has 
been here called the popular part of our legal dialect; a host of words and phrases of 
which “Obligation,” “Convention,” “Contract,” “Consent,” “Possession,” and ‘‘Pre- 
scription” are only a few samples, are employed in it with . . . . precision 
the Roman jurisprudence throws into a definite and concise form of words a variety 
of legal conceptions which are necessarily realized by English lawyers, but which at 
present are expressed differently by different authorities, and always in vague aad 
general language.% 


In fact, Roman legal terminology could, in many cases, aid in clarifying 
certain common-law institutions which now resist a consistent judicial 
analysis because of the lack of a consistent terminology. Thus, substitu- 
tion of the doctrine of megotiorum gestio for the casual conglomeration 
of rules regarding the “voluntary” agent could assist the courts in their 
attempts to formulate a theory of the principal’s liability for benefits con- 
ferred upon him against or without his volition.** The civil-law theory and 


33 “Only by virtue of this universality was Roman law able to penetrate the closed circles of 
natural law.” Burns-Lenel, Geschichte und Quellen des Rémischen Rechts, 1 Holtzendorff’s 
Enzyklopaedie der Rechtswissenschaft, 305 ff. (7th ed.; translated Auld, supra, note 1, at 533). 


34 Hanbury, supra, note 1, at 17. 


35 Dolan, supra, note 2, at 187. See also Harrison, op. cit. supra, note 14, at 97. As to the 
value of a Roman terminology for future codificatory attempts, see Sherman, supra, note 1, 
at 195; Russell, supra, note 1, at 5; Maine, supra, note 1, at 361 ff. On the need for training of 
law students in the proper use of legal concepts, and the usefulness of Roman law in this respect, 
see also Rheinstein, Education for legal craftsmans life, 30 lowa L. Rev. 408, 420 (1945). 


3° Maine, supra, note 1, at 349 f. 37 Thid. 


3® See Heilman, The Rights of the Vountary Agent against his Principal in Roman Law and 
in Anglo-American Law, 4 Tenn. L. Rev. 34, and 76 (1925). 





292 THE UNIVERSITY OF CHICAGO LAW REVIEW 


terminology of specification may help in drawing the line of traceable 
property which the courts have so long been groping for.** Similarly, the 
Roman system of condictiones, which has been partly adopted in the ad- 
vancing doctrine of unjust enrichment,‘ and the theories of impossibility 
and of conditio and modus may be found capable of filling gaps in the com- 
mon-law structure which have long been felt.** Another persuasive in- 
stance of a common-law problem which could probably be clarified with 
the aid of Roman legal concepts has been described as follows: 


It is curious that our law, like our language, seems to have experienced more diffi- 
culty than the Roman system did in grasping the notion of fungibility 
this day “‘we lend books and halfcrowns to borrowers.”’ . . . . We distinguish clearly be- 
tween loan of money and gratuitous loan of specific goods, but where a fungible 
article, such as corn, is handed over on the terms that an equal quantity of like quality 
in its original or in an altered form shall be restored, we appear to regard the transac- 
tion as a sale (or at any rate as a transfer of property for value) and not bailment 
The Roman law distinguished clearly between mutuum, loan not for use but for con- 
sumption, the debtor being bound to return not the same thing, e.g., the same money, 
corn, or wine, but the same quantity of things of that kind and quality, and loan for 
use, the thing being returned, which, later, was recognized as a “real” contract and 
called commodatum. There is no sign that the two were ever confused.“ 


If Roman-law teaching is to receive a place in the curriculum, the time 
to be allotted to it must be carefully considered in view of the aim pur- 
sued. Even the present teaching schemes with their ambitious programs 


must place the emphasis upon the law of “things” and obligations, while 
other fields, such as the law of testaments, are merely noticed, and the law 
of personal status and of family relations “relegated to the limbo of legal 
antiquities.”** A Roman-law course, pursuing primarily pedagogical pur- 
poses, could and should, it is submitted, except for a general introductory 
survey of the whole field, be further limited to the law of obligations. 
Such a course, which may well be compressed into twenty class hours, 
could perhaps be based on the following outline: 


3 See Lorenzen, Specification in the Civil Law, 35 Yale L.J. 28 (1925). 
# See Radin, The Roman Law of Quasi-Contract, 23 Va. L. Rev. 241 (1937). 


4* See Buckland and McNair, op. cit., supra, note 1, at 178, 187. See also Note, Culpa in Con- 
trahendo in German, French, and Louisiana Law, 15 Tul. L. Rev. 87 (1940); Shain, Presump- 
tions under the Common and the Civil Law, 18 So. Cal, L. Rev. 91 (1944). 


# Buckland and McNair, op. cit., supra, note 1, at 209. For another important example 
(“obligatory” and “real” rights) see Kirchberger, supra, note 5, at 271. 


43 Auld, supra, note 1, at 535. For the selection of topics see also, e.g., Gutteridge, The 
Teaching of International and Comparative Law, 23 J. Comp. Legisl. (3d Ser.) 60 (1941); 
Rheinstein, Teaching Comparative Law, 5 U. of Chi. L. Rev. 615, 624 (1938) (as to compara- 
tive law in general). 
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A. History (2 hours) 

1. Rome: jus Quiritium; twelve tables (mancipatio and nexum); period of inter- 
pretation (in jure cessio, fiducia) ; jus civile and jus gentium (bona fide transac- 
tions); jus civile and jus honorarium, legisactio and Pretorian edict; Edictum 
Hadriani; jurisprudentes, jus respondendi; imperial decrees and constitutiones, 
senatus-consulta; the codification, Corpus Juris Justiniani (institutiones, di- 
gesta, codex) 

. Post-Rome: Leges Romanae; Glossators and Post-Glossators; Commentators; 
Canon Law; “reception of Roman law in Germany”; Chancery in England; 
Kent and Story 

B. Elementary Concepts (one hour) 

Public and private law; custom and statute; dispositive and cogent law; strict 

and equitable law; interpretation and construction. 

C. The System of the Roman Law (three hours) 

1. General part: types of legal transactions (executed and executory, mortis ;causa 
and inter vivos) ; conditiones and modus. 

2. Law of the person (juristic and natural person, capacity, vicarious relations) and 
of the family (obsolete). 

3. Intestacy and wills (obsolete) 

4. Law of the res: 

a) Classifications: movables and immovables, res nullius, consumptibles and 
non-consumptibles, fungibles and non-fungibles, divisibles and indivisibles, 
appurtenances, fructus (naturales and civiles); derivative and original rights 

b) Possession and ownership: 

Modes of acquisition and protection (occupation, prescription, accession, 
specification, transfer, fructus, rei vindicatio) 

c) Rights in another’s property: 

Servitutes (usufructus and usus), mortgage and pledge, hypotheca 

5. Law of Obligations, infra 

D. The Law of Obligations (14 hours) 

1. Types of obligations (2 hours): 

Species and genus; alternative, divisible, unilateral and bilateral, civil and 
natural obligations; damages (damnum emergens, lucrum cessans, fault 
and casus, vis major) 

2. Contracts (5 hours): 

a) “Real” contracts (mutuum, commodatum, depositum, pignus, innominate 
contracts, e.g., exchange) 

b) Verbal and literal contracts (obsolete) 

c) Consensual contracts: 

(x) emptio venditio (sale); warranty, risk 

(2) locatio conductio (lease) operis and operarum 

(3) societas (partnership) 

(4) mandatum (agency) 

. Quasi-contracts (2 hours) 

a) Condictiones (unjust enrichment) 

b) Negotiorum gestio (“voluntary agency”) 

c) Commiunio (tenancy in common) 
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4. Delicts (1 hour) 
@) Furtum and rapina (theft) 
6) Damnum injuria datum (injury to property) 
c) Injuria (injury to the person) and dolus 
- Quasi-delicts (1 hour) 
Judex qui litem suam facit ; actio de effusis vel dejectis; innkeeper’s liability ; 
liability for animals 
. Transfer of obligations (1 hour) 
Cession; vicarious liability 
. Termination of obligations (2 hours) 
a) Ipso jure: contrary act, satisfaction, novation, subsequent impossibility 
b) By exception: exceptiones pacti de non petendo, doli; setoff. 

Obviously, the decisive test for the desirability of such or a similar 
course must be whether it would prove more valuable than that part of 
the introductory course which it would displace.+4 

At present, a considerable portion of most introductory courses is de- 
voted to a presentation of the “law in its generalized part.’ While this 
phase of instruction, if limited to the common law, will easily turn into a 
collection of disconnected abstractions, which are neither correct nor sys- 
tematic, it could, if based on Roman law concepts, present a consistent 
and workable system of legal terms. An introductory course on these con- 
cepts would, moreover, make the American lawyer familiar with a legal 
vernacular understood and, indeed, used by the lawyers of most countries, 
including those of Central and South America. 

To sum up: a course in Roman law, which would be justifiable only as 
acquainting the student with “one of the greatest things in human his- 
tory,’’** may have to be rejected as one of “the luxuries of a liberal educa- 
tion.’’*7 But a course in Roman law, adapted to new aims, would, it is sub- 
mitted, further legal progress in three ways: it would promote legal educa- 
tion by offering to the teacher a conceptual system of unique methodologi- 
cal value; it would promote legal practice by furnishing legislator, judge, 
and attorney with a precise tool of expression; and it would promote mutu- 
al understanding by acquainting the common lawyer with that ancient 
legal language which has long become the lingua franca of the jurispru- 
dence of the world.“ 

44 See Chafee, supra, note 27, at 532. 


4s Holmes, op. cit. supra, note 18, at 195. As to another essential part of the introductory 
course, i.e., “the science of the judicial, the legislative and the administrative processes,” see 
Vanderbilt, Judicial Administration in the Law School Curriculum, 27 J. Am. Judic. Soc. 179, 
182 (1944). 


# Lee, supra, note 1, at 136. *? McIlwain, supra, note 1, at 1121. 


4* Maine, op. cit., supra, note 1, at 361. See also Lobingier, supra, note 1, at 370; Lee, supra, 
note 1, at 136; Hanbury, supra, note 1, at 17; Dolan, supra, note 2, at 187. 
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War Criminals: Their Prosecution and Punishment. By Sheldon Glueck. New York: 
Alfred A. Knopf, 1944. Pp. 250. $3.00. 


Professor Glueck is filled with indignation at the failure to punish any large number 
of war criminals after World War I, and is very insistent that it shall not happen again. 
He realizes the influences of sentimentalism, appeasement, professional military gal- 
lantry to the enemy, business interests in German cartels, and others which may tend 
to defeat the program accepted by the United Nations. His concern, however, is par- 
ticularly with lawyers. He finds that some “oppose resort to the elaborate processes of 
trial” and wish to proceed against the principal malefactors politically, and that others 
follow a “bitter end conceptualism” by insisting on a strict construction of legal princi- 
ples which oppose ex post facto criminal laws, individual responsibility for acts under 
state authority, subjection of individuals to any but national criminal jurisdiction for 
acts within the states’ territory, liability for acts committed by soldiers under superior 
orders, and liability of chiefs of state. The author favors 
prosecution of ordinary offenders in the victim’s domestic tribunals (military or civil, as locally 
provided) and leading culprits (Heads of State, members of general staffs and certain other 


high-placed classes . . . .) in an International Criminal Court to be established by the United 
Nations and such neutral states as wish to participate. 


This program, which is not unlike that set forth in the Moscow Declaration of Novem- 
ber 1, 1943, though the latter did not specify an International Criminal Court, is rec- 
ommended by Professor Glueck firstly because 


trials in courts constitute a necessary symbol of the reestablishment of the rule of law on a 
world plane; and secondly, it can be shown that the advantages of such a plan far outweigh 
the disadvantages, while the dangers referred to above are more theoretical than practical." 


Most of the book is devoted to demolishing legal obstacles to a comprehensive ap- 
plication of this plan. It must be admitted that the first blows in this process of demoli- 
tion are not reassuring. The author finds that the difficulties arise from “two very 
questionable assumptions.” 


First, that a victorious state is legally bound to observe all the technical niceties of local 
peacetime administration of justice in dealing with a vanquished state and its nationals, who 
have themselves played havoc with every civilized concept of law and justice; secondly, 
that international law is a fully developed and highly exact science. Such dogmas are not 
only extremely doubtful but their adoption as guiding lines to a United Nations policy will 
lead to the discrediting and weakening of the very international law they purport to protect. 
For they play directly into the hands of governments which, by their notorious flouting of 
the law, prove themselves to be but bands of international gangsters who, when finally brought 
to book, appeal hypocritically to the protection of the most devious technicalities of the very 
law they have done their utmost to destroy.* 


A suggestion that retaliation may be justified under international law is not an argu- 
ment proving that war criminals will receive due process of law even if principles of 


tP. ro. 2P, 12. 
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criminal justice are ignored, and an assertion that international law is not exact does 
not prove that due process of law would be observed by giving a biased interpretation 
to doubtful points. As the Judicial Committee of the Privy Council said in the case of 
The Zamora,} “Tf the court is to decide judically in accordance with what it conceives to 
be the law of nations, it cannot, even in doubtful cases, take its direction from the 
Crown, which is a party to the proceedings. It must itself determine what the law is ac- 
cording to the best of its ability, and its view, with whatever hesitation it be arrived 
at, must prevail over any executive order.” 

If Professor Glueck’s initial suggestion that international law should be adapted to 
United Nations policy, hardly stimulates confidence in the impartiality of his exposi- 
tion, concern increases when we read: 

The fact that the victorious United Nations could, if they chose, impose any conditions on 
the Axis States—including the surrender for execution without trial of a long list of leading 
militarists, politicians and industrialists believed to be involved in the murders, lootings and 
other crimes—is of basic importance. It is something that can legitimately be thrown into 
the scales whenever traditional conceptualistic argument or some unrealistic, outworn or 
basically irrelevant technicality inclines them against vindication of justice. In a relatively 
undeveloped and plastic field of law, it is but following an historical process to blend “‘political” 
with legal concepts in stimulating the growth of standards and principles. Much of the law 
of nations has its roots in custom. Custom must have a beginning; and customary usages of 


states in the matter of national and personal liability for resort to prohibited methods of war- 
fare and to wholesale criminalism have not been petrified for all time.¢ 


That might can act without law does not prove that its acts are right. Certainly the 
fact that political considerations have contributed to the growth of international law 
does not justify such an identification of might and right. One of the reasons for having 
trials of war criminals, as Professor Glueck himself recognizes, is to restore respect for 
law, and this can hardly be done unless the trials are conducted with scrupulous re- 
spect for law. 

The author properly recognizes “that not only the rights but the international du- 
ties of the victor state in an illegitimate war forced upon it by a ruthless and lawless 
aggressor state are among the data legitimately to be taken into account in reasoning 
about the application of the principles of law to the problem of war criminals.”* But 
strangely enough, he rejects the main legal ground on which that recognition might 
affect the right to punish individuals who had committed acts of a criminal character 
in behalf of the Axis powers. Professor Glueck writes: 

The Kellogg-Briand Pact, signed in Paris in 1928, condemned recourse to war for the solu- 
tion of international controversies, renounced it as an instrument of national policy, and 
bound the signatories to seek the settlement of all disputes by pacific means only. But that 
Pact too failed to make violations of its terms an international crime punishable either by 
national courts or some international tribunal. Therefore, the legal basis for prosecutions for 


violations of the Pact of Paris may be opened to question, though the moral grounds are 
crystal clear.® 


Professor Glueck’s detailed analysis is, however, better than his statement of funda- 
mental principles. Most of the book is devoted to examining in detail violations of law 
by Axis nationals, the legal liabilities of individuals for such violations, the availability 
of national and international tribunals for enforcing these liabilities, and the availabil- 

3 [1916] 2 A.C. 77. SP. 13. 

4Pp. 13 and 14. ® Pp. 37-38. 
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ity to the culprits of defenses arising from the alleged immunity of heads of state and 
the alleged immunity of individuals for acts in pursuance of an act of state or under 
superior orders. Finally, the process of capturing the accused if they flee to neutral 
territory and the forms of punishment most appropriate are discussed. “Capital pun- 
ishment or long-term imprisonment at hard labor—especially in rebuilding shattered 
Europe—will be the lot of most convicted Axis war criminals,” in the author’s opinion.7 

In these discussions the author exhibits familiarity with the arguments and prece- 
dents and considerable acuteness in detecting the weakness of some of these alleged de- 
fenses. He recognizes that the immunity of a chief of state in the court of another state 
in time of peace hardly applies to the enemy in time of war or in an international tribu- 
nal.* He also properly recognizes that an act of state cannot serve as a defense for be- 
havior which the state was clearly incompetent to authorize.? He is particularly clear 
in pointing out the relativity of the defense of superior orders both to the definiteness 
of the order and the gravity of the offense.** The author is often so excellent in the de- 
tailed exposition of law that the reader should not permit himself to be discouraged by 
the prejudicial introduction. Lawyers turned philosophers or politicians are not always 
at their best. 

The author assumes that the trial and punishment of war criminals is a good thing 
and he gives a generous definition of the term “war criminals.” He goes beyond the 
concept common among military men of one who has violated the laws of war. Pro- 
fessor Glueck defines war criminals as 
persons—regardless of military or political rank—who, in connection with the military, politi- 
cal, economic, or industrial preparation for or waging of war, have, in their official capacity, 
permitted acts contrary to (a) the laws and customs of legitimate warfare or (6) the principles 
of criminal law generally observed in civilized states; or who have incited, ordered, procured, 
counseled, or conspired in the commission of such acts; or, having knowledge that such acts 


were about to be committed, and possessing the duty and power to prevent them, have failed 
to do so." 


This would seem to include Axis individuals who murdered fellow-nationals in their 
own country, provided they did it in an official capacity in connection with the prepa- 
ration for or waging of the war. Persons who furthered such offenses directly or indi- 
rectly would also be liable. 

The author pays little attention to the social value of punishing war criminals, 
whether defined narrowly or broadly, but indicates his attitude by warning that a par- 
ticular examination of the question, which he cites, did “not emanate from Herr Joseph 
Goebbels but from an American ‘sociologist.’ ”’* He, however, does treat the subject 
briefly and his justification for punishing war criminals consists in the need to prevent 
a revival of a German military cult, to “establish a vital symbol of the existence of the 
law of nations,” to deter war atrocities in the future, to separate the goats from the 
sheep as a first step toward reform of the German masses, and to “take into account 
the understandable cry for retribution that arises from the anguished hearts of the 
countless victims of Nazi Fascist bestiality.”3 


7 P. 174. 

®P. 123. =P, 37. 

9 P. 134. ™P. 195. 

1 P. 142 ff. "3 Pp. 16-17. 
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The problem of carrying out the declared United Nations policy of punishing war 
criminals efficiently but with consideration for legal principles and for sociological con- 
sequences is complex and controversial. While Professor Glueck’s preconceptions on 
the subject must be taken into consideration, a careful reading of his book will contri- 
bute to understanding of the problem and its solution. 

Quincy WricHT* 


Philadelphia Lawyer, an Autobiography. By George Wharton Pepper. Philadelphia: 
J. B. Lippincott Co., 1944. Pp. 407. $3.75. 


To the average reader George Wharton Pepper’s autobiography, Philadelphia Law- 
yer, is interesting; to a lawyer, fascinating. He is undoubtedly a leader of the American 
bar. He is a great advocate, and he knows it as well as, if not better than, anyone else. 
This shines out everywhere, and I admire him for his forthright self-admiration. To 
show I mean this, I am willing to go on record that I am sure I was a good Senator! The 
people of Michigan cast some doubt on it in 1942, but I still think so. So Pepper is a 
better lawyer, and any man is a better man, because he thinks so. 

Coming from a distinguished Philadelphia ancestry, he was born to be a leader, and 
he has been a leader in law, education, and religion in his home city and state. In poli- 
tics, the Philadelphia Vares were evidently too much for him. In legal affairs he is a 
national figure. 

He loves the outdoors. His vacations, long and full of vigorous enjoyment, were 
just what a man of sedentary occupation needed, and his zest for it all inspires in the 
reader the desire to do the same. I think his concluding chapter, in which he glorifies 
the outdoors, particularly the last two paragraphs, are written in beautiful English. 

Naturally I am interested in his senatorial career. It was in the early twenties. The 
issues as he names them, except the one involving the World Court, seem a bit petty 
to me. For example, he dwells on the Isle of Pines treaty. Senator Pepper seems to view 
the Republican Presidents with favor, but turns thumbs down on F. D. R. It is strange, 
but a fact nevertheless, that the legal mind—perhaps I should say the advocate’s 
mind—is such that he finds little difficulty in justifying what he approves, and in con- 
demning what he does not like. It is not only difficult but impossible for Mr. Pepper to 
see even a glimmer of light in the Roosevelt administration. He admires President 
Coolidge greatly. We simply admire him. He courageously points out many good but 
forgotten actions of President Harding, and reminds me that while generally we, as a 
people, look with disfavor on that administration, there were redeeming features. But 
candor compels me to say “‘not enough.” 

In the chapter entitled “Cloud Banks and Thunderheads” he describes, I think 
better than I have seen it anywhere else, the evolution of American thought and opin- 
ion toward our participation in the war, toward our duty to civilization, and to our own 
future security. Pepper’s mind moved with the nation’s. He missed a rare opportunity 
to show good sportsmanship (nowhere does he exhibit bad sportsmanship, even where 
in the Dupont tax case he calls his own criticism, “close to a squeal’) by commenting 
on the President’s farsighted leadership of the country in this crisis. To my mind that 
was President Roosevelt’s greatest contribution to the nation and to civilization. He 
saw clearer and earlier than any other important public figure in America the coming 


* Professor of International Law, University of Chicago. 





300 THE UNIVERSITY OF CHICAGO LAW REVIEW 


struggle and our inevitable involvement. He likewise started sooner than any other 
man in the government to get ready for it. In the first public works relief bill of 1933, 
the President was given wide powers of fund allotment, and he then started to build 
up the Navy. I then thought it was because he loved a ship. Well, it may have been 
that, and if so I am glad he loved ships. Men like Senators Walsh and Hale aided great- 
ly, but the drive and force on a reluctant country and doubting Congress were from 
the President. My mind paced the country’s mind and Mr. Pepper’s. The President’s 
leadership was not only magnificent, but with his foresight it was vital to our civiliza- 
tion. Mr. Pepper’s opportunity to commend a political foeman was lost. He did not 
see it, because he wears partisan blinkers. But perhaps we cannot expect, but should 
only hope for, the broader view. Anyway, the account of the development of his own 
views and his shift from isolation is the story of the American public’s similar develop- 
ment to a logical conclusion. Mr. Pepper moved with the nation, not ahead of it. 

I like a man who can enjoy the sublimity of the psalms, and the amusing doggerel 
of Ogden Nash. I imagine Mr. Pepper obediently attends the symphony orchestra, and 
that he enjoys “The Girl with the Hole in Her Stocking.” I mean the song. He has a 
zest for life as it is. His own poetry, which he quotes generously, is readable, but his 
paraphrasing of Landor’s beautiful lines, on page 333, shows he is not a Walter Savage 
Landor as a poet, although I do like his burning spirit. If poetry is truth, beauty, and 
music, Pepper’s is at least truthful. 

He does not exhibit interest in the great social struggle of the last three decades over 
the distribution of wealth. He does not mention it. He denies being a stand-patter. I 
would like it better if he admitted he was one; but he seems to think it a term of op- 
probrium because he defends against it. I expected a better defense than he gives: he 
states that he does not wear spats and never carried a cane. The only other reason he 
gives to prove he is not a stand-patter is that he has worked to modernize the law- 
school curriculums. In politics he frankly “goes along”’ with the party. It is obvious he 
never would emulate the courageous Senator Joseph H. Ball of Minnesota. This is not 
because he lacks courage, but rather because of his political philosophy. So the great so- 
cial struggle passes by without recognition from George Wharton Pepper. It is beyond 
his ken. 

He works with absorbing interest on this case and that, sometimes, in fact many 
times, in the public interest without fee, and tells the story of both his case winnings 
and his losses. But he argues that he was right when the court found him wrong, and, 
rather remarkably, makes me agree with him! 

His simple, solid religious faith is soul satisfying. He does not reason it out. He ac- 
cepts ‘the faith of our fathers, living still.” It is an immovable rock. It is beyond ques- 
tion. He will argue any proposition but religion. He has an anchor safe and sure. 

Reading Philadelphia Lawyer is no task. It is so good that I read many parts twice 
and will read them again. It is amazing that one who has been so busy a lawyer can 
have the wide time-consuming interests and undertake the vast public responsibilities 
which he does. Mr. Pepper’s book, like his life (may it long continue), is full of vigor; 
zestful, interesting, and supremely useful. Both his living and his writing are real con- 
tributions to America. 

Incidentally, if the need came, I would want him for my lawyer. 


Prentiss M. Brown* 
* Formerly United States Senator from Michigan; now Chairman, Detroit Edison Co. 
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Y Directives fundamentales del derecho internacional privado Puertoriquefio (Basic 
Principles of the Conflict of Laws of Puerto Rico). By Guaroa Velazquez. Rio Pie- 
dras, P.R.: private mimeograph, 1944. Pp. 72. 


This book by the learned professor of Conflict of Laws at the University of Puerto 
Rico constitutes primarily a plea for the return to Civil Law principles in the conflict 
of laws practice of the Puerto Rican courts. When Puerto Rico was annexed by the 
United States after the Spanish-American War, the Spanish Civil Code was left in 
force, amended only in a few minor respects. The field of conflict of laws is covered in 
this code by the following few sections, which reflect the approach that was general in 
Latin countries in the second half of the nineteenth century. : 


The laws relating to family rights and obligations, or to the status, condition, and legal 
capacity of persons, shall be binding upon the citizens of Puerto Rico, although they reside in 
a foreign country. [Section 9] 

Personal property is subject to the laws of the nation of the owner thereof, real property 
to the laws of the country in which it is situated. [Section 10] 

The forms and solemnities of contracts, wills, and other public instruments are governed 
by the laws of the country in which they are executed. When such acts are authorized by 
diplomatic or consular officers of the United States abroad the formalities established for their 
execution by the laws of the United States shall be observed. Notwithstanding, the provisions 
of this and the preceding section prohibitory laws relating to persons, their acts or property, 
and those which relate to public order and good morals shall not be held invalid by reason of 
laws, decisions, regulations, or agreements in force in any foreign country. [Section 11] 


In addition to these general provisions, the code in section 666 allows Puerto Ricans 
to make wills outside of Puerto Rico in compliance with the laws of the country of exe- 
cution and to make holographic wills even in a country by whose laws such wills are 
not permitted. On the other hand, section 667 forbids a Puerto Rican to make a so- 
called “mystic will” even in countries where such a will is permissible. Article 1277 con- 
tains some special provisions as to matrimonal property rights. 

As one can readily see, these statutory rules are far from constituting a complete 
system of conflict of laws. They deal with no more than a few, although important, 
topics, but a vast field of problems has been left without express statutory regulation. 
In Spanish times it was clear that the wide gaps left were to be filled in in accordance 
with those rules and principles which had been developed through the course of cen- 
turies by the Civilian lawyers of the European continent. In the nineteenth century the 
tone in the field of conflict of laws was set particularly by those scholars of France and 
Italy who advocated the widest possible application of the law of the nationality of the 
individual or individuals concerned. 

When, after the transfer of sovereignty to the United States, Puerto Rican courts 
had to decide problems of conflict of laws not expressly taken care of in the mea re 
provisions of the code, they were faced with a new problem: should the gaps still be 
filled in the method and approach of the Civil Law or should resort rather be had to 
the principles of conflict of laws that had been developed in the United States? The 
second solution has been adopted by the Insular Supreme Court. For this attitude the 
court is criticized by Professor Velazquez. A good case can indeed be made for such a 
return to the Civil Law. The statutory provisions on conflict of laws are contained in 
Puerto Rico in the Civil Code, a comprehensive codification of the Civil Law as it had 
been in force in Spain. In spite of the change of sovereignty the Civil Law character of 
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the private law of Puerto Rico has still been maintained, and conflict of laws may well 
be regarded as a part of private law. ‘ 

However, good arguments could also be adduced for the court’s point of view. Civil 
Law has been supplanted by Common Law in numerous, perhaps even the most im- 
portant, branches of Puerto Rican law, namely, in the fields of public law, procedure, 
penal law, the law of corporations, negotiable instruments, and other commercial 
transactions. Furthermore, American-trained judges have been appointed to the 
bench of Insular courts both lower and appellate. These judges have introduced Com- 
mon Law notions and methods even into those codes and statutes of Puerto Rico which 
are indubitably Civil Law codifications. The confusion which has been-created thereby 
is regrettable and a return to a more consistent application of the Civil Law would be 
well justified in these fields. It may be doubtful, however, whether such a return would 
be advisable, or even possible, in the field of conflict of laws. Application in Puerto 
Rico of the rules of the general conflict of laws of the United States results in uniformity 
of decision between Puerto Rico and those regions with which the people of the island 
now have the bulk of their commercial and other social relations. Furthermore, how 
could the principle of nationality be applied in intra—United States relations? Puerto 
Ricans are United States nationals, just as are residents of New York, Illinois, or 
Hawaii. It is true that various statutes deal with a legal institution called Puerto Rican 
nationality. Certain individuals are regarded as Puerto Ricans, but it seems that this 
Puerto Rican citizenship means no more than domicile in Puerto Rico. Although the 
text of the applicable statute is not entirely clear, it seems to be undeniable that a 
native of Puerto Rico ceases to be a citizen of Puerto Rico when he becomes domiciled 
in another part of the United States, 

Problems analogous to those arising in intra—United States cases also arose under 
the Spanish regime. In spite of the codification of 1888, the law of Spain was not com- 
pletely unified. In regions other than Castile the provisions of the Civil Code applied, 
and still apply, only in default of a provision contained in the local laws, the so-called 
fueros. For the inter-regional conflicts which are to arise under this system the Span- 
ish Code itself provides, in section 15, for the application of the law of the region of 
origin (origen) or residence (residencia) of the de cuius, concepts which are closely 
analogous to the concept of domicile as defined in the United States. Resort to the no- 
tion of domicile in conflicts of a non-internationa! character is quite in accord with 
Puerto Rican-Spanish tradition. 

For international conflicts in matters of personal states and family rights the Puerto 
Rican Code contains an express provision only for Puerto Ricans residing abroad. It 
is silent, however, as to foreigners living, or transacting business, in Puerto Rico, as to 
non-Puerto Rican citizens of the United States living, or transacting business, abroad, 
and as to foreigners, living, or transacting business, in a third country. As to them, as 
well as with respect to all other problems of conflict of laws not expressly dealt with in 
the code, the courts have to apply that method to which they are referred in section 7 
for all cases where “there is no statute applicable.” Such cases “the court shall decide 
in accordance with equity, which means that natural justice, as embodied in the gen- 
eral principles of jurisprudence and in accepted and established usages and customs, 
shall be taken into consideration.” 

In Spanish times it was clear that these general principles of jurisprudence were 
those of the Civil Law. Today it is no longer clear that that system still occupies the 
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position of subsidiary source of law of Puerto Rico. There has been an official reception 
of the Common Law in those fields which have been mentioned above, and an inoffi- 
cial, and perhaps illegitimate, but still effective penetration of Common Law thoughts 
and methods even into the Civil Law precinct of private law. It may, perhaps, be going 
too far to say that Puerto Rico has become a jurisdiction of the Common Law in which 
the Civilian private law constitutes no more than an exception. But it can also not be 
denied that that legal tradition which determines the procedural and public law of the 
Island, is more than a patch upon a cloth of Civil Law fabric. As far as the general 
character of Puerto Rican law is concerned, the question of dominance is an open one. 
As far as practical considerations are important, resort to Common Law conflict of 
laws might well appear preferable. 

The difficulties to which resort to Civil Law principles might lead, can be illustrated 
by one of Professor Velazquez’ own chief arguments. 

Professor Velazquez criticises the Insular Supreme Court for having repudiated the 
Civil Law principle of unity of succession in cases of decedent estates. He thinks that 
the succession, testate or intestate, to the estate of a Puerto Rican should be deter- 
mined by Puerto Rican law irrespective of where the various assets are located. How 
could such a principle be carried out? Immovables left by Puerto Ricans in some state 
of the continental United States are de facto within the power of the courts of the state 
of the situs. These courts rather than those of Puerto Rico are the ones who have ac- 
tually to determine to whom the land is to descend, and these courts will, of course, 
simply look to their own laws, rather than to those of Puerto Rico. The Puerto Rican 
courts can exercise no direct power over such assets. If they should attempt, however, 
to apply Puerto Rican law in cases where such assets are concerned indirectly, for in- 
stance, in the determination of the extent of the indefeasible share of the surviving 
spouse or of a decedent, nothing but confusion would result. 

The question whether common Law or Civil Law should be resorted to as subsidiary 
law behind the statutory provisions of Puerto Rican conflict of laws is a complicated 
and important one. No attempt can be made here to marshal all the arguments for one 
or the other side. So much should be said, however: the answer should be found more on 
the grounds of reason, policy, and expediency than on the basis of emotional prefer- 
ence for the Civil Law. One may be a good Puerto Rican patriot and yet recognize that 
Puerto Rican relations are more with the United States than with foreign countries 
and that resort to Common Law principles of conflict of laws might, therefore, be more 
helpful to Puerto Rico than resort to Civil Law. 

In addition to constituting a plea for a return to the Civil Law, Professor Velaz- 
quez’ essay is also intended as an educational tool for his students. For this purpose 
the little book seems to be well suited. It contains a most attractive presentation of the 
historical basis of the conflict of laws of both Civil Law countries and the United 
States, a clear exposition of such tortuous topics as renvoi and qualification, a very 
practicable chapter on ascertainment and proof of foreign law, and an excellent survey 
of the Puerto Rican leading cases, which is useful to everyone interested in Puerto 
Rican conflict of laws. This first comprehensive restatement of the conflicts of law of 
Puerto Rico constitutes a highly welcome enrichment of the literature. 


Max R#ENSTEIN* 
* Max Pam Professor of Comparative Law, University of Chicago. 
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Argentine Constitutional Law: The Judicial Function in the Maintenance of the Fed- 
eral System and the Preservation of Individual Rights. By Santcs P. Amadeo. With 
a Foreword by L. S. Rowe. New York: Columbia University Press, 1943. Pp. xii, 
243. $3.00. 


The publication of Dr. Amadeo’s book, the first textbook in English on Argentine 
constitutional law, constitutes a significant event in the field of comparative law. 

The importance of comparative law has increased considerably in recent years. 
Comparative law has become part of the curriculum of a number of law schools and nu- 
merous publications dealing with different comparative-law aspects have appeared in 
the law reviews. An important factor which should stimulate the study of comparative 
law has been the use of comparative-law material in opinions of our Supreme Court. 
Together with a much increased use of textbook and law-review material by the new 
members of the Court, foreign law has found its way into the Court’s opinions. In addi- 
tion to a few references to foreign law by other members of the Court, it is especially 
Mr. Justice Frankfurter who has utilized the comparative-law method in several opin- 
ions dealing with constitutional law. For example, in the celebrated case of Graves v. 
O’ Keefe, in which the Supreme Court overruled its old doctrine as to the implied con- 
stitutional immunity of federal employees from state income taxation, Mr. Justice 
Frankfurter wrote a separate concurring opinion in which he referred to the judicial 
history of the doctrine of intergovernmental immunity in both Canada and Australia. 
With respect to another problem presented by our federal system, namely, the question 
as to the extent of the state taxing power under the federal Constitution, Mr. Justice 
Frankfurter has, likewise, referred to Australian and Canadian material,? and Canadi- 
an, Australian, and South African cases were cited by the same justice in O’ Malley v. 
W oodrough,} in which, overruling the doctrine of Evans v. Gore,* it was held that the 
compensation of federal judges can be subjected to the general income tax without a 
violation of the constitutional provision prohibiting diminution of the judges’ compen- 
sation. 

Under these circumstances, the publication of a book on Argentine constitutional 
law is of more than passing interest. Dr. Amadeo’s book is divided into three parts. A 
description of the background of the Argentine Constitution, adopted in 1853, is con- 
tained in Part I of the book which is entitled ‘““The Constitution and the Courts.” A sub- 
stantial portion of that part of the book is devoted to showing the influence which was 
exercised by the Constitution of the United States upon the making of the Argentine 
Constitution—for example, the doctrine of the separation of powers was adopted by 
the drafters of the Argentine Constitution, and the Argentine federal system was mod- 
eled closely after the example of the United States. Part I also contains a chapter on 
“The Judicial Function in Constitutional Cases,”’ and the author demonstrates that in 
this particular regard the influence of the system of the United States has been especial- 
ly large. 

The second part, clearly the most interesting portion of the book, deals with the di- 
vision of powers in the Argentine federal system. Comparing in detail the Argentine 
system with that of the United States, Amadeo shows the great similarities, and also 


* 306 U.S. 466 (1939). 
* State Tax Com’n of Utah v. Aldrich, 316 U.S. 174, 184 (1942). 
3 307 U.S. 277, 281 (1939). 4253 U.S. 245 (1920). 
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the significant dissimilarities, in the constitutional provisions. Subjects discussed in- 
clude topics such as the doctrine of intergovernmental tax immunity, which doctrine is 
apparently not yet weakened in Argentina; principles, familiar to every student of the 
American Constitution, appear in the discussion concerning the judicial history of the 
Argentine interstate commerce clause; and the scope of the powers of the provinces un- 
der the federal constitution is discussed, showing, for instance, the use made in Argen- 
tina of the “original package” doctrine. 

The third part of the book is headed “Protection of the Individual’ and is subdi- 
vided into a chapter on criminal procedure, a chapter on personal freedom and liberty 
of the mind (in which the author discusses freedom of speech and of the press, right of 
petition and assembly, and religious freedom), and a chapter concerning “Economic 
Interests.” 

The particular value of the book lies in the fact that the author was not satisfied 
with describing the constitutional provisions in question, but that he furnishes a com- 
prehensive case-study of each subject, supplying detailed discussions of the decisions of 
the Argentine Supreme Court, and always comparing them with the relevant decisions 
of our Supreme Court. This case study of the Argentine decisions discloses the remark- 
able extent to which United States cases are constantly being cited by the Argentine 
court, and in each instance Amadeo carefully notes the United States decisions which 
were cited by the Argentine court. It is this aspect of Argentine constitutional law 
which makes its study fascinating to students of comparative law. In fact, the consti- 
tutional-law decisions of the Argentine Supreme Court seem to be the outstanding ex- 
ample in the world of the use of foreign law material in decisions of courts. While in its 
earlier decisions the High Court of Australia, likewise, frequently restored to the deci- 
sions of the United States Supreme Court for the interpretation of the Australian Con- 
stitution, the Commonwealth of Australia Constitution Act of 1900,5 such practice has 
decreased considerably in later years, and the extent to which use should be made of 
American cases has even become a matter of disagreement between individual judges.‘ 
In Argentina, on the other hand, United States precedents continue to be cited con- 
stantly, and for this reason Amadeo’s book fills a significant gap in the literature of 
comparative law. 

As stated, Dr. Amadeo’s book is primarily a case study. It demonstrates that there 
is a surprising similarity in regard to the problems of constitutional law which have 
arisen in the United States and in Argentina. For example, the question of income taxa- 
tion of federal judges which, as mentioned, has led to the citation of Canadian, Aus- 
tralian, and South African cases in our Supreme Court, arose, under a similar constitu- 
tional provision, also in Argentina where the Supreme Court, citing Evans v. Gore and 


563 & 64 Vict. c. 12. 


* The eloquent plea for the use of American cases, made by Mr. Justice Barton of the High 
Court of Australia, in the case of Duncan v. State of Queensland, 22 Commonwealth L.R. 556, 
at 603 (1916), is worth mentioning: 

“When I hear that too much attention is paid to such decisions [the decisions of the United 
States Supreme Court] I cannot help remembering that some of the most important conclu- 
sions of this Court, defining and safeguarding the Australian Constitution, were given upon 
much citation of them, and in memorable instances founded upon them. When I travel in a 
railway carriage I often find a fellow occupant who insists on excluding the fresh air. Future 
instances of such a dislike of ventilation will remind me strongly of the warning against the 
breath of American reasons.” 
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other American cases in support, held in 1936 that such taxation is unconstitutional. 
Even the factual situations of leading cases have been simiisar in the United States and 
Argentina. The case which might be considered the Argentine counterpart of Marbury 
v. Madison was concerned with a federal statute which attempted to confer upon the 
Supreme Court original jurisdiction not mentioned in the constitution. And the princi- 
ple of intergovernmental immunity originated in connection with the power of the 
Argentine provinces to tax notes issued by the national bank. 

The principal criticism of the book derives from its limitation to the purely legal as- 
pects of constitutional doctrine. While the judicial interpretations of the topics dis- 
cussed by the author seem to have been treated exhaustively,’ the author fails to go 
beyond the opinions of the Argentine Surpeme Court and does not examine what 
protection has actually been afforded by the Argentine constitution. Dr. Amadeo’s 
book thus will be disappointing to the political scientists. To them it will serve only as 
a further corroboration of the insight, gained by experience, that similarity of consti- 
tutional provisions in different countries, and even of judicial decisions under similar 
constitutional texts, is no assurance whatever that in actual fact the rights of individ- 
uals and the other aspects of constitutional government will be the same or even re- 
motely similar in such countries. Dr. Amadeo’s book is strictly a legal treatise on con- 
stitutional provisions and on the decisions of the Argentine Supreme Court, and the 
great value of the book lies in the vast amount of material which it makes available to 
the student of comparative law. 


Smpney B. Jacosy* 


Walter Clark, Fighting Judge. By Aubrey Lee Brooks. Chapel Hill: University of 
North Carolina Press, 1944. Pp. x, 278. $3.00. 


Walter Clark was appointed to the North Carolina Supreme Court bench in 1889. 
Thereafter, he was associate and chief justice for thirty-five years. His opinions appear 
in the published reports of that state, beginning with the 104th and ending with the 
187th volume. The book under review, written by Mr. A. L. Brooks, of the Greensboro 
(N.C.) bar, is an able presentation of the man from a state, but hardly from a national, 
viewpoint. 

Unlike many mediocre Southern judges, Mr. Justice Clark rose above the level of a 
mere political hack and achieved national eminence as a progressive jurist. His legal 
philosophy, based upon some study of economics, antedated similar views later ex- 
pressed by Justices Brandeis and Holmes. He anticipated Mr. Justice Brandeis in util- 
izing government documents and economic reports to fortify his legal opinions. And, 
like Brandeis and Holmes, he was a fruitful dissenter against laissez faire. For example, 
in his published writings, he advocated government ownership of our telegraph and 


? The only topic in which rather important Argentine opinions have not been mentioned by 
the author seems to be the subject of equal protection of the laws. For example, cases such as 
the case of Sociedad Anénima Compafiia de Tierras Santa Fé v. la Provincia de Santa Fé, 
170 S.C.N. 62 (1933), upholding special taxes upon corporations, and some instances in which 
certain provincial laws were declared unconstitutional as violations of the equality principle 
(Don Juan Hannah Drysdale v. Provincia de Buenos Aires, 149 S.C.N. 417 [1927] involving 
an inheritance tax law, and Vifiedos y Bodegas “Anizu” v. la Provincia de Mendoza, 157 
S.C.N. 359 [1930], involving a social security law) might have deserved mentioning. 


* Office of the Solicitor, Department of the Interior, Washington, D.C. 
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telephone systems as part of the postal service. These views were expressed in both 
legal and lay periodicals, the American Law Review and the Arena. 

His condemnations of monopoly were classic. Nowhere will one find better New 
Deal legal philosophy better expressed than in the following words of this now for- 
gotten Southern judge: 

Our people are being robbed by wholesale. They do not receive the just rewards of their 
labor. They are being pauperized and kept in want, while a few men by trick and combina- 
tions are gathering to themselves the earnings of a continent. Search all history, and you will 
find no age when the robbery of the just earnings of the masses was more systematic, more 
shameless and less resisted than today. There was never a time when the worship of great 
riches, however badly acquired, was more open than now. * 


Here was a judge radical enough to earn the praises of former Governor Altgeld, of 
Illinois, “the Eagle Forgotten,” who, with Clark, was a common spirit in stirring times, 
now historic. 

On the subject of judicial review of social legislation, Mr. Justice Clark was a war- 
rior for liberalism when Franklin D. Roosevelt was in knee pants. He was of the school 
of the elder La Follette (and some reputable historians, as well), in believing that the 
power exercised originally in Marbury v. Madison was power judicially usurped. This 
belief was expressed in an address to the Law School of the University of Pennsylvania 
on April 27, 1906.2 That address was reprinted as Senate Document 87, of the rst ses- 
sion of the 62d Congress. It was the starting-point of the discussion by Charles A. 
Beard in his book, The Supreme Court and the Constitution. 

Other social interests of this unique judge of the Taft era were the betterment of the 
conditions of women and children in industry, often expressed in his decisions. 

It is too bad that the work of Mr. Brooks does not sufficiently emphasize the true 
national stature of a great citizen. There is too much North Carolina state history, too 
much Civil War reminiscence (Clark was in the Confederate Army), and too localized 
a picture of the protagonist. Despite these criticisms lawyers and laymen should find 
this volume highly entertaining reading. 

A minor, but real, criticism of this reviewer, concerns the author’s historical 
bias in his discussion of the period following the Civil War—the period in which Clark 
was a young man. For example, we read that, while in Washington, Clark “called on 
numerous statesmen, including the despised Thaddeus Stevens.”* Also, we read in con- 
nection with discussion of the terms of Confederate General Johnston’s surrender that 
these terms were later repudiated “under the pernicious influence of the sadist Thad- 
deus Stevens.”’s 

An interesting debate between the author and a reviewer of this book, Robert W. 
Winston, can be found in Volume 22 of the North Carolina Law Review. Winston ob- 
jects that Clark was too much of a social crusader and not a sufficiently detached, judi- 


* Quoted on pp. 99-100. 


2 In this speech Mr. Justice Clark said: “. . . . in Marbury v. Madison, in which case in an 
obiter opinion he [Marshall] had asserted the power to declare an act of Congress unconsti- 
tutional, for he wound up by refusing the logical result, the issuing of the mandamus sought, 
because Congress had not conferred jurisdiction upon the Supreme Court to issue it.” 


3 See pages 2-9 of that work, 1912 edition. 
4P. 40. The italics are the reviewer’s. 
5 P. 246. The italics are the reviewer’s. 6 Pp. 181 et seq. and pp. 353 et seq. 
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cial personage. Brooks rebuts with the barb that many judges have been fighters— 
most of them on the wrong side—but that the subject of his book was a judge who was 
on the right side, sociologically. Mr. Brooks has the satisfaction of knowing that there 
were other judges who were contemporaries of Mr. Justice Clark who agreed with 
Clark. Among them were the late Gilbert Roe, law partner of the elder Senator La 
Follette, who expressed similar views in a book entitled Our Judicial Oligarchy. An- 
other adherent of this group of judges was Mr. Justice Wannamaker of the Ohio bench. 

The reviewer enters this discussion concerning the merits of Walter Clark as a judge 
with the observation that it was well that Judge Clark lived when he did. A man with 
his social philosophy, openly expressed as he expressed it, would be persona non grata 
to the political machines which control the poll-tax South today.’ Hence, if living a gen- 
eration later it would have been “Lawyer” Clark rather than Judge Clark. 

One of the most valuable features of the book is a bibliography of Clark’s writings. 
The author had access to the late jurist’s manuscripts in the University of North Caro- 
lina library and, hence, wrote from primary historical sources. 


MAtcotm M. Younc* 


A Rationale of Criminal Negligence. By Roy Moreland. Lexington, Kentucky: Uni- 
versity of Kentucky Press, 1944. Pp. viii, 175. $2.25. 

Discussions of criminal negligence are still needed and this one, by a member of the 
faculty of the Law School of the University of Kentucky, is especially welcome because 
it deals in one handy volume' with the concept as it is used in the definitions of man- 
slaughter, murder, and assault and battery, and in statutory modifications of those 
crimes. The references are not always up to date and some of the conclusions are not as 
precisely accurate as a more lengthy discussion could make them, but the problems are 
discerned, judicial methods of dealing with them described sufficiently, and solutions 
offered. 

The author assumes that there is such a thing as criminal negligence; that courts 
know what it is, though they may not be able to articulate their knowledge; that it 
need not be discovered but only better described; and that he is not suggesting a sub- 
stantive reform but only a better phraseology. 

The fundamental difficulty is thought to be that “judges have not frankly faced the 
issue whether criminal negligence is objective or subjective.”* Most of them have actu- 
ally applied, except for murder, the objective standard, borrowed from tort law, saying 
that “civil and criminal negligence are the same in kind.” But most of them have re- 
quired for criminal liability a higher degree of negligence than for tort liability, thereby 
raising a second major problem, that of describing this higher degree. The courts have 
not been able to formulate a test for it. The author submits one for manslaughter and 
criminal battery; another (subjective) for murder. He doubts the wisdom or effective- 
ness of the “negligent homicide” statutes, and offers no formula for the lower degree of 
manslaughter that they attempt to define. 

Assuming that a satisfactory formula has been provided for civil cases, the author 


7 North Carolina abolished the poll tax as a requisite for voting during Clark’s lifetime. 
* Of the North Carolina Bar. 

* Originally published as a series of articles in 32 Ky. L. J. 1, 127, 221 (1943-44). 
?P. 27. 
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builds on it, as presented in the Torts Restatement. He believes that his formula for 
manslaughter and battery eliminates the mental element; that only behavior or con- 
duct is involved; and that the justification for this is that “the law is primarily inter- 
ested in maintaining the general security, not in awarding punishment for blameworthy 
mental attitudes.” Just how the fact that the chief ultimate aim of the law is not pun- 
ishment, if that be a fact, completely eliminates the mental element from the factors to 
be considered in determining whether a person is to be subjected to measures of social 
defense is not obvious to the reviewer. 

And one is led to suspect tht it is not perfectly clear to the author, for he makes the 
word “recklessly” the key word of his formula. After considering the various words 
and phrases that have been used by English and American courts and by texts writers, 
he concludes that “the concept of reckless conduct most nearly coincides with the feel- 
ings of the ordinary judge or jury as to that negligence which merits punishment as a 
crime. The term has another advantage over its rivals in being the one most commonly 
employed by the courts.’ It is true that the Torts Restatement may have attempted 
to fit the word into an objective standard, but its authors do not claim that the mental 
element is thereby wholly eliminated.’ Those who would make all crime merely an act 
may have gone too far in their zeal to eliminate punitive treatment; they seem to as- 
sume that the law now has but one end and method, and that the only function of 
mens rea is to establish blameworthiness. The author is careful to avoid that error® and 
it must be remembered that he is stating an objective standard. It may very well be 
that the word “recklessly” is the best word available to keep judges and jurors from 
being too objective, from reducing the standard for criminal liability to that for tort, 
from eliminating the mental element entirely. It is probably no more difficult to ap- 
praise recklessness than it is to appraise reasonableness on the basis of what the actor 
should have known, especially if his lack of knowledge is due to inattention rather 
than to ignorance.’ 

This leads one to wonder whether the fundamental cause of judicial failures is, as 
the author says, a refusal to face frankly the issue whether criminal negligence is ob- 
jective. Perhaps it is a failure to face frankly the question whether it is objective in an 
evidential rather than in a policy sense*—or both, for here again the law need not be 

3 P. 36. For this proposition he includes in his citations Holmes’s remark, “as the aim of the 
law is not to punish sins, but is to prevent certain external results ” In the reviewer’s 
opinion, the interpretation put upon this remark by many who cite it would make it one of the 
most inane statements in famous legal literature; and perhaps, even as intended, it is more 
misleading than helpful. 

4P. 44. See also Robinson, Manslaughter by Motorists, 22 Minn. L. Rev. 755, 783 (1938). 

5 2 Restatement of Torts (1934) § 500, p. 1293 and Comments b and g. 

*P. 39, note 150. 

7 Is Bussard v. State, 233 Wis. 11, 288 N.W. 187 (1939) such a case? Is Granflaten v. Rohde, 
66 S.Dak. 335, 283 N.W. 153 (1938)? In the Wisconsin case it is intimated that character 
as evidenced by the circumstances of the particular crime is the significant thing. Ignorance is 
hardly a character defect. It is said that inattentiveness is significant for the determination of 
character only if it is habitual. Michael and Wechsler, Criminal Law and Its Administration 
201 (1940). How would habitual inattentiveness be proved under the present law of evidence? 

® See the analysis of Holmes’s Theory of Objective Liability, in Hall, Interrelations of 


Criminal Law and Torts, 43 Col. L. Rev. 753, 760 (1943). Turner clearly puts it on an evi- 
dential basis. Mens Rea and Motorists, 5 Camb. L. J. 61 (1933). 
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limited to a single reason or basis. The difference may be material, for if it is in an evi- 
dential sense, injustice may be made less frequent by the allocation, as well as a loading, 
of the burden of proof. The difference may be material for other reasons, even though 
the circumstances will usually provide a basis for application of an objective standard 
in either sense of the word.® If the author is using the term “objective” in a policy 
sense, really intending to eliminate mens rea, it may very well be that he is suggesting 
a change in the law. 

His main purpose, however, is to clarify and standardize the law. He has little faith 
in the wisdom or effectiveness of the “negligent homicide” statutes that seek additional 
convictions through changing the name of the crime and narrowing the scope of the 
issues.** The reviewer agrees with the implication that the jurors who, in cases of in- 
advertent conduct, have refused to convict, even though the law would permit them 
to do so (and the judges who have insisted upon advertence?) are wiser than the groups 
that press such legislation. The reviewer also agrees that the phrase, “conduct deserv- 
ing punishment,” is significant and helpful. In fairness to the jury they should be told 
what they are doing. The word “reckless,” falsified by the qualification that it need not 
be personal and actual, alone will hardly tell them. It can be assumed that they will un- 
derstand and correctly appraise the value of a sojourn in a modern, i.e., contemporary, 
prison for ignorant, or stupid, or inattentive, although well-disposed, individuals. 

The author’s rationale, so far as made explicit, does not carry him deeply into the 
ends and methods of the criminal law. He sticks to words in common legal use and re- 
mains at the “legal level,”’ and he may be inviting the use of tort cases that were con- 
trolled by aims irrelevant, or worse, to those of the criminal law. Nevertheless, the 
work is far from superficial and will be helpful to all who desire the conclusions of one 
who has given a difficult problem some earnest and creative thought. 


ALFRED L. GavusEewrrz* 


Questioned Document Problems, The Discovery and Proof of the Facts. By Albert S. 
Osborn, revised and edited by Albert D. Osborn. Introduction by Dean Roscoe 
Pound. Albany: Boyd Printing Co. 1944. Pp. xxviii, 486. $6.00. 


In preparing a review of Questioned Document Problems the reviewer is at once struck 
by the opening sentence of the introduction by Dean Roscoe Pound, which reads: “A 
book by Mr. Osborn on the problem of proof as to questioned documents needs no in- 
troduction by anyone. His name is sufficient guarantee of matter which judges and 
lawyers and all who have to do with such problems must look into and, in the words of 
Captain Cuttle, when read ‘make a note on’t’.” To which statement needs only to be 
added that any review is likewise superfluous. 

Combined herein is a valuable supplement to Mr. Osborn’s earlier works, Ques- 
tioned Documents and the Problem of Proof, which should be included in the reference 
library of all lawyers who may be called upon to defend or impeach a questioned docu- 
ment. This volume is made up of a combination of previously published papers, sup- 


* Michael and Wechsler, Criminal Law and Its Administration 196-97 (1940). 
© P. 134. 


* Professor of Law, University of Wisconsin. 
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plemented and augmented by a number of new chapters, all of which discuss the vari- 
ous aspects of the investigation and trial of questioned documents. 

A large portion is devoted to problems of particular interest to those lawyers who 
have at hand a disputed document. Among the subjects discussed are: Steps to be taken 
in a questioned document case, the expert as a witness, the relationship between law- 
yer and expert, handwriting evidence and the law, and other legal problems arising out 
of the investigation of documents. A thorough understanding of the interrelationship 


_ between expert and advocate, which is brought out in these chapters, shou d assist 


both parties in presenting more effective testimony on such special problems. 

The interesting problem of form blindness—that failure in a person’s sight to be 
able to distinguish between similiar but different forms—which was first discussed by 
Mr. Osborn in his Problem of Proof, is further examined herein. This is a subject vital 
to all questioned-document trials, as it is necessary for a jury to see and to understand 


: what they are seeing, if expert evidence is to be of its fullest value. The writing-com- 
_ parison problems which are used to illustrate this chapter should be studied at length 


by any lawyer about to try a document case, since much can be learned through such a 
study of the values of various identification factors which are considered by the expert. 

Several chapters which do not deal directly with questioned document problems are 
of particular interest to the lawyer. These discuss various aspects of the law, particu- 
larly the jury system and the practice of law. Here is a brief analysis, as seen through 
the eyes of a person who has been a part of numerous trials, not as an advocate, but as 
one who can be best described as a participating layman. Certainly the author is well 
qualified to speak and the message he has is worthy of consideration by the legal pro- 
fession. 

The hope expressed in the author’s introduction has been accomplished, for the 
book “will be especially helpful to the beginning practitioner of the law, wholly with- 
out experience,.and also to his more mature brother whose practice has furnished him 
with little experience in this special work.” Certainly for all lawyers who have to try 
cases involving disputed documents Questioned Document Problems contains facts and 
discussions which are not available from any other source. 

Orpway Hitton* 


* Examiner of Questioned Documents. 
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